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Judge, 


IN THE CIRCUIT COURT OF 
THE 11TH JUDICIAL CIRCUIT 
IN AND FOR DADE COUNTY, FLORIDA 
GENERAL JURISDICTION DIVISION 
CASE NO. 94-08273 CA (22) 
HOWARD A. ENGLE, M.D., 
et al. , 

Plaintiffs, 


vs. 

R.J. REYNOLDS TOBACCO 
COMPANY, et al. , 

Defendants. 

_/ 

Miami-Dade County Courthouse 
Miami, Florida 
Wednesday, 1:35 p.m. 

May 19, 1999 
TRIAL - VOLUME 321 

The above-styled cause came on for trial 
before the Honorable Robert Paul Kaye, Circuit 


pursuant to notice. 
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ZACK KOSNITZKY 
STEPHEN N. ZACK, ESQ. 

On behalf of Defendant Philip Morris 
CARLTON FIELDS WARD EMMANUEL SMITH & CUTLER 
R. BENJAMINE REID, ESQ. 

On behalf of Defendant R.J. Reynolds 
JONES, DAY, REAVIS & POGUE 
RICHARD M. KIRBY, ESQ. 

On behalf of Defendant R.J. Reynolds 
KING & SPALDING 
MICHAEL RUSS, ESQ. 

RICHARD A. SCHNEIDER, ESQ. 

On behalf of Defendant Brown & Williamson 
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KELLY ANNE LUTHER, ESQ. 

On behalf of Defendants Liggett Group 
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JAMES T. NEWSOM, ESQ. 

On behalf of Defendant Lorillard 
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ANNE COHEN, ESQ. 

JOSEPH R. MOODHE, ESQ. 
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On behalf of Defendant The Council for Tobacco 
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(Whereupon, the following proceedings were had:) 
THE COURT: Okay. Have a seat, folks. 

Are you ready to proceed? 

MR. ROSENBLATT: Yes, Judge. 

THE COURT: Okay. Let's bring the jury 

Mr. Martinez wants to put this in for 

3181. But we've got to talk about it. 

THE BAILIFF: Bringing in the jury. 

(The jurors entered the courtroom.) 

THE COURT: All right, folks, have a seat, 

please. 

You may resume. 

MR. ROSENBLATT: Thank you. Judge. 

CROSS EXAMINATION (Continued) 

OF JAMES J. MORGAN 

BY MR. ROSENBLATT: 
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concentrated 

9 


source 


Q. Mr. Morgan, before lunch, when we were 
discussing the Roper proposal, I had asked you if 

was a response to that; and you said yes, there was, 
and I found it. 

This is Mr. Fountaine's response. And you 
were copied on it, so I'm sure back then you 

copy. 

Have you had occasion to receive that 
document recently? (Handing) 

A. I'm not sure this is the document that I 

referring — referring to, that I remember; but I'm 

sure I would characterize this as his response, the 

I was thinking of. If I remember right, it was much 
shorter and just basically said: Shouldn't do the 
study. 

But — I'm sorry. You asked me if I was 
familiar with this document? 

Q. Yes. Had you seen it before? 

A. Not that I remember. 

Q. Okay. Is Plaintiffs' Exhibit 4924, dated 
July 1, 1970, from R.S. Fountaine to Mr. Millhiser? 
A. Yes. 

Q. And the subject is: Comments on the 1970 
Roper Study, which is what we were discussing before 
lunch. 

A. I would like to correct something I just 
said. I was reading it. This is the document. I 
found the sentence that I was thinking of. 

Q. Okay. 

A. So my answer to your question is, yes, I 
believe this is the document that I had in mind. 

Q. That you had in mind? 

A. Yes, I'm sorry. 

Q. Go to the fourth paragraph on the first 


and follow along with me. 

Now, Mr. Fountaine is the head of market 
research, or he's in market research? 

A. He is the head of market research. 

Q. And this is what he says in paragraph 4 on 
the first page: 

Because of its growth among the younger 
smokers, Marlboro business is more heavily 

among young smokers now than it was several years 

This concentration among the young is, of course, a 
great source of strength for the future; just as 
Camel's concentration among older smokers is a 

of weakness for that brand. 

Do you agree that the concentration among 

young for Marlboro is a great source of strength for 
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16 

the future? 


17 

A. 

You left out a sentence when you read it 


18 

Q. 

You mean I didn't complete the paragraph 


19 

A. 

No, I believe — I didn't hear you read 

the 





20 

sentence 

that's in between the things you read. 


21 


THE COURT: Read the sentence that you 

think 





22 

is appropriate. 


23 

A. 

I did not hear you say: Again, this 

finding 





24 

is confirmed by telephone studies. See Exhibit 2. 


25 


THE COURT: Third line. 


34958 

1 MR. ROSENBLATT: Okay. You're absolutely 

2 right. 

3 A. The importance of that is Exhibit 2 shows 

4 what he's referring to, which is a research study 

among 

5 smokers 18 years of age and over; and therefore this 

6 paragraph is referring to smokers 18 and over. 

7 BY MR. ROSENBLATT: 

8 Q. And in the next paragraph, he talks about 

9 50,000 telephone interviews. Would those 50,000 

10 telephone interviews have been conducted by Roper or 
by 

11 Philip Morris people? 

12 A. Let me read back. 

13 I believe it would have been conducted by 

14 Philip Morris people. 

15 Q. Okay. The last paragraph on Page 1, the 

16 third line, where he says — talking about the 

17 estimated total smokers being 49.5 million, 4 

million 

18 are in college, 3.2 million are under 18. 

19 THE COURT: You think you misread that. 

2.4 

20 million in college. 

21 MR. ROSENBLATT: I'm sorry, yes. 2.4 

million 

22 are in college; 3.2 million are under 18. 

23 Q. You have no quarrel with those figures, do 

24 you? 

25 A. Let me look at Exhibit 4 that it's 

34959 

1 referencing, if I may. The answer is I would like 
to 

2 know where it came from. 

3 No. 

4 Q. Okay. Continuing in that last paragraph: 

5 From a 1968 representative study of the smoking 

habits 

6 of college students, see Exhibit 5, we know Marlboro 

7 has a large 31 percent share of smokers among this 

8 group. If Marlboro's share among the other two 

groups 

9 is only high as among 18- to 24-year-olds, generally 
19 

10 percent — some of this stuff is very hard to read 

— I 

11 think it says "19 percent." 
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studies 

18 

19 

20 
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23 


not 

24 

25 


A. It looks like that to me, yes. 

Q. Okay. The inclusion of the three groups 
adjusts the Roper Marlboro share to a figure not 
statistically different from the 9.2 panel share. 

verify our good share among those under 18 and in 

Armed Forces, we have a proposal from Roper for 

costing $12,000. See Exhibit 7. 

On the basis that the findings are neither 
likely to be actionable nor surprising, I recommend 
that we do not undertake the studies. 

Wouldn't you agree — I mean, it's obvious 
that Fountaine is making a recommendation that we 

undertake the Roper studies, but he's certainly not 
doing so on ethical grounds or grounds of principle. 
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can 

18 

19 

20 
21 
22 

23 

24 

25 


He's just saying: We have this information. Why 

$ 12 , 000 ? 

A. I'm sorry, I disagree with you as much as 

can disagree with you, because that's exactly what 

word "actionable" means. The information is not 
actionable because Mr. Fountaine knew that we did 

market to these groups. 

That's why he says, the information — in 
other words, what Mr. Fountaine's memo is doing is 
saying: Hey, without spending the $12,000, I can 

explain the difference between the Roper study and 

we know was our share, what was the memo we looked 

that Roper proposal. 

So Fountaine is saying: Hey, I can 

it. He goes on to say it. Then at the end he says: 
On the basis that the findings are not surprising — 
I'm reversing the two words — surprising, i.e., I 

explain it, we know that that's the case, nor 
actionable, which clearly means that we would do 
nothing about it anyway, based on the way we market. 

So I'm sorry, I just totally disagree with 
your conclusion. 

Q. You would agree — let's not talk about 
conclusions, let's not talk about interpretations. 
Let's talk about Mr. Fountaine's words. 


34961 

1 Does he say anywhere in this two-page 

2 document: I recommend against doing the Roper study 

3 because I think it's wrong to survey or market kids 

4 from 14 to 17? 

5 A. No, he says it's not actionable. 

6 Q. You're explaining to the jury what the — 

7 what he meant when he said "actionable"? 

8 A. I'm explaining to the jury, since I was 
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1 

2 

3 


copied on it and I was in the company, I know what 

meant by it. He meant: Why do it, because there's 
nothing we would do about it anyway. 

Q. You received a copy of this, and Mr. 

Ill, was that the CEO? 

A. That was the CEO. 

Q. Okay. 

Now, the Roper document that we discussed 
before lunch was, I believe, a 1970 document, and 

document I'm going to show you now — no. I'll get 

that in a minute. The document I'm referring to now 

a document by A1 Udow, from the marketing research 
department, and the subject is the Highlights of the 
Special Roper Study on Young Smokers. 

This document is dated July 25, 1974, and 

is Plaintiffs' Exhibit 1942. (Handing) 

A. Thanks. 


Q. What was A1 Udow's position within the 
marketing research department at Philip Morris in 

A. He was a manager. 

Q. Okay. And this document was distributed 

15 people including yourself. I counted them. 

A. Yes, sir. 

Q. Okay. The first paragraph: 

There is evidence from many sources to 
suggest some new trends in the marketplace, 
particularly among young smokers. Because of the 
implications, especially from Marlboro, of any 

among young smokers, we commissioned the Roper 
organization to undertake a special personal 

study among a nationwide sampling of smokers up to 

age of 24, with interviewing being done June 7 to 

1974 . 

So obviously, in 1974, Philip Morris has 

ongoing relationship with the Roper organization, 
correct? 

A. Oh, yes. I said — it went from the '50s 
until today, as far as I know. 

Q. Now go to Page 1, where there's a heading: 
What was done? 

And Mr. Udow says, in the last sentence on 
Page 1: This was not the usual sample of age 18 to 


In this study no lower age limit was set. 

A. That is correct. And this is the study I 
referenced yesterday when I said I was aware there 
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let 
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background 

15 
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me, 

18 

19 
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menthol 


one study. It was the Roper Study of 1974, I said 
yesterday, where in my judgment Philip Morris made a 
mistake. 

I know the background of why it was done; 

doesn't change the fact it was a mistake. Philip 
Morris allowed Roper to interview people below 18 in 
this study, and that shouldn't have been done. 

Q. I thought you very clearly and 

said before lunch that Roper never did that; they 

this recommendation; but Roper never, at the behest 

Philip Morris, interviewed kids. 

A. No, I was saying — you were talking about 
the 1970 study. This is 1974. This is a totally 
different situation. 

And yesterday I said very clearly, because 
I'm very aware of it, and I see it every time I 
testify, this study did talk to people below 18. 

totally familiar with it. It shouldn't have been 

and I'm happy to answer any questions you have about 
it. 

Q. How is a mistake like this made? 

There is, according to you, this super 


policy: We don't go near people under 18. And yet, 

commissioned a study for the Roper organization to 

where we don't set any lower age limit. 

A. Right. 

Q. How do responsible executives at Philip 
Morris make such a dumb mistake? 

A. Well, I will tell you my understanding of 

When I say we don't market to kids, I mean 

don't market to kids. And we've already — I guess 

haven't seen — you've mentioned them. We've seen 
Myron Johnston looking at government data of below 
18-year-olds and reporting on it. 

Philip Morris this one time went out and 

Roper talk to below-18-year-olds. And the 

of it is this — it has nothing to do with marketing 
practices. The background is this: 

If you want to go through the study with 

I'll show it to you. 

At about this period of time in 1973 and 
1974, the menthol category started growing very 
rapidly, the Kool brand in particular. And Marlboro 
did not have a strong menthol brand; Marlboro 
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analysis 

24 

going 

25 


was a very weak brand. And from an industry 
standpoint, the question was asked: Is menthol 
to become a major category in the industry? 
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it 
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read 
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24 . 
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Roper 

25 


And what this study did — and again I'm 
saying what happened, I'm not saying that anybody 

18 should have been talked to. What this study did, 
and it's filled with information, is it looked at 

menthol category; it looked at Kool specifically. 

It was a business analysis projection 

and it had absolutely nothing to do with marketing 
practices, which is not an excuse for talking to 

under 18. 

I say, very clearly, it should not have 

done. One time in 35 years I'm aware of, the 

made a bad judgment on this. 

Q. Page 2, top paragraph. And by the way, 

said Philip Morris let the Roper organization do 

survey. Philip Morris directed — 

A. No, what I think I said — 

Q. — the Roper organization to do this 

A. What I think I said, although we can read 

back, is that Philip Morris let the Roper 

go below 18 in its interviewing. 

Because, you see, this memo says — you 

it to me: This was not the usual sample of 18 to 

In this study no lower age limit was set. 

Philip Morris commissioned the study. 

didn't go out and do it on their own, if that's — 


34 966 
Morris 

Philip 
out, 
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going 
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that 
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10 


Q. The background of this memo is, Philip 

found out that Brown & Williamson's Kool cigarettes 
were, for whatever reason, very popular among 
African-American teenagers, and — and — and, 

Morris didn't like that and was trying to figure 

how do we get them? 

Or how do we get a menthol brand that's 

to be as popular as our competitor, Kool's? Isn't 

what's really behind it — 

A. No, sir. 
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Q. 

Young smokers were sought out in 35 locations around 
the country at popular hangouts, at drive-ins, 

alleys, near military bases, at beaches, et cetera. 

The resulting 1,050 interviews provided 

that matched the more carefully controlled sampling 
procedures of the national tracking study. 

And then you go to the middle paragraph, 
where it says: Technical Note: The 1,050 

deliberately included 221 blacks, about double the 
proportion of the population, in order to permit 
separate analysis of blacks. 

Why was that done? 

A. Because they wanted to take a separate 
at how African-American smokers were dealing with 


menthol cigarettes. 

Q. They wanted to figure out how Philip 

could come up with a menthol brand that would do as 
good among black teenagers as Kool? 

A. That's the second time you said that. The 
first time I just said "no." I'll say "no" again. 

it demonstrates, sir, that you do not understand 

Morris' marketplace position. Because Philip Morris 
did not have a menthol brand; it did not have a 

brand that did well in any segment. And I told you 
yesterday, or told Mr. Heim yesterday, Philip Morris 
spends where strength is. 

Now, if you want to take the time, we can 

through a little marketing, of how trends are 

in this country, and then maybe it will be a clearer 
understanding. 

Philip Morris — your statement that 

Morris was trying to develop a menthol brand to 

in the menthol category among African-Americans 
specifically is just wrong. 

Q. And it's also wrong that part of the 

behind this survey was for Philip Morris to develop 

brand that would be popular among teenage 
African-Americans? That had nothing to do with 

A. The purpose of this survey was to 


whether menthol cigarettes, in general, were going 
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2 start making significant inroads into the market and 

3 change smoker taste preferences, which would make 

4 Marlboro very vulnerable, because Marlboro did not 
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and 
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the 
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the 

24 

That' s 

25 


an effective menthol and was having trouble getting 
people to buy its menthol brand. 

This was not about brand marketing; this 

about industry trends, and what would be a threat to 
Marlboro. 

Q. When you talk about anything that would 

Marlboro very vulnerable, you're talking about "very 
vulnerable" equates with losing business or the 
potential to lose business to a competitor? 

A. Yes. And more specifically, if the 

category, which Marlboro did not participate in to 

kind of meaningful degree, started really growing 

becoming popular, that would represent a threat to 

Marlboro business, which did not compete effectively 

the menthol category. 

Q. Page 5, the bottom paragraph of this Udow 
document, "Marlboro is still the most frequent first 
regular brand," which to me means that, among those 
people who are nonsmokers and who decide to smoke, 

most frequent first regular brand is Marlboro. 

what that sentence means? 
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A. I'm not sure, but I'll agree — I'll agree 
with that. 

Q. Okay. That's great news for Marlboro, 
because we know that the vast majority of smokers 

smoking when they're young, and if they select the 
first brand as Marlboro, and if they're brand loyal, 
you've got a customer for a half a century or more. 

A. Well, yeah, except you forget that out of 
nowhere the discount category created a 40 percent 
market share in eight years. So 40 percent of the 
smokers switch just on that phenomenon. 

And I'm not aware that there are any 
meaningful numbers about people who smoke the same 
brand their whole life. I just don't know. I don't 
believe that's the case. 

So switching does go on and it goes on 


reasonably. 

Q. Notwithstanding the great amount of brand 
loyalty there's been historically in the cigarette 
business with respect to premium brands? 

A. That's loyalty in the context of a 

to other products. 

Q. And you go on to say, after: Marlboro is 
still the most frequent "first regular brand." 
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25 whites, it has this position among 33 percent, 

versus 7 
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true. 


referred. 


it. 


1 percent for Kool. Among blacks, the reverse is 

2 34 percent for Kool, versus 10 percent for Marlboro. 

3 Correct? 

4 A. That's what it says, yes. 

5 Q. That's what it says. 

6 And then there is a table. He had 

I think, earlier on to Table 5, just the title of 

which is — I don't think it has a page number, but 
it's Table 5. 


Morris 


sir. 


Roper 


10 

A. 

11 

Q. 

12 

A. 

13 

Q. 

14 

Smoked 

15 

there' s 

16 

A. 

17 

Q. 

18 

you — 

19 

habits 

20 

Incorpo 

21 

That' s 

22 

A. 

23 

Q. 

24 

look at 

25 

organiz 


organization is at the bottom. One Park Avenue. 


34971 

1 So, for a number of years, the Roper 

2 organization and the Philip Morris Corporation were 

3 located in the very same office building? 

4 A. No, sir. One Park Avenue? 

5 Q. Yes. 

6 A. No, Philip Morris was 100 Park Avenue, and 

7 then moved to 120. 


8 

Q. 

What, 

a block away? 



9 

A. 

One Park Avenue 

would 

be — 

seven blocks. 

10 

Q. 

Okay. 

The very 

first 

page 

is a foreword. 

11 

I'll read 

about 

the first 

half 

of the 

page and then 


ask 

12 you what it means from your standpoint. 

13 The title is: Purpose of the Study. The 

14 purpose of this study among young smokers age 24 and 

15 younger was to gain insights as to what is happening 

16 with regard to brand preferences and images of 

17 cigarette brands in that segment of the population. 

18 Philip Morris has evidence that there has 

19 been a rapid trend to menthols, and to Kools in 

20 particular, among young smokers. This study was 

21 designed to explore the following major questions on 

22 brand smoking: 

23 Number 1. What is happening in the young 

24 market with regard to Marlboro — 
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34972 

1 A. Nonmenthol. 

2 Q. — nonmenthols and menthols? 

3 Number 2. In which segments of the age 

4 spectrum are Marlboro nonmenthol and menthols most 

5 popular? 

6 3. Are young people starting with 

menthols, 

7 or is there mass switching at some point? 

8 4. Are smoking patterns different among 

9 young blacks, and how much more popular are menthols 

10 among young blacks? 

11 5. Do more whites smoke menthols when 

some 

12 of their friends are black than when few or none of 

13 their friends are black? 

14 6. Is there a recognition among young 

people 

15 that menthols are growing in popularity? 

16 This is consistent with your earlier 

17 testimony on the subject? 

18 A. I believe you just read exactly what I 

gave 

19 as the background on this study. 

20 Q. The background? 

21 A. On this study, that it's about the menthol 

22 category and its potential threat to Marlboro. 

23 Q. Now, on the next page, when they refer to 

24 interviewers, these are interviewers hired by Roper 

or 

25 by Philip Morris? 
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10 

to 

11 

12 

high 

13 

hang-outs, 

14 

15 

16 

17 

18 

19 

paragraph: 

20 
be 

21 

22 

meaningless, 


A. Well — oh, they're definitely not Philip 
Morris interviewers. I don't know whether they're 
regular employees of Roper or contracted hires. But 
Roper would have engaged them. 

Q. Roper would have engaged them and Philip 
Morris is paying the tab? 

A. Paying Roper, sure. 

Q. Paying Roper. 

On page 2, about four lines up from that 
first paragraph: Interviewers were instructed to go 

locations where young people, as described in their 
quota assignments, were likely to be found: Near 

schools and colleges, around young people's 

such as soda fountains, recreation areas, parks, 
bowling alleys, beaches, lakes, et cetera. 

That's something we discussed earlier, as 

well. 

Go to page 3, where it says: Summary of 
Major Findings. Beginning with the second 

Perhaps the most important conclusion to 

drawn from this study is that any discussion of the 
young cigarette market in total is almost 
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23 for whites differ so greatly from blacks in their 

24 smoking habits and in their images of brands. 

25 For example, Marlboro nonmenthol is the 
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2 
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4 

black 

5 

it 

6 
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9 

with 

10 


11 

study 

12 

of 

13 


14 


15 

anyway. 

16 


17 


18 


19 

is 

20 


21 


22 

young 

23 

isn' t 

24 


25 


dominant brand among young white smokers with a 36 
percent share of smokers. Kool is second at 14 
percent. 

This bears no resemblance to the young 

market. Here Kool owns it, with 59 percent smoking 

most often, Salem second at 12 percent, and Marlboro 
nonmenthol, a very low third at 6 percent. 

Now, these conclusions were not known by 
Philip Morris, the popularity of Kool cigarettes, 

a certain segment of the population? 

A. Oh, I think it was known, and what this 

tried to do is quantify it and figure out what kind 

dynamic it would cause in the marketplace. 

And then, on Page 6, Dr. Udow concludes: 
There's not much Philip Morris can do about it 

Q. Well, before we get to Page 6, let's go to 
Page 4. 

A. Okay. 

Q. The last sentence on the page: Marlboro 

the starting brand for young whites, and Kool is the 
starting brand for young blacks. 

Marlboro being the starting brand for 

whites is as true today as it was back in 1974; 

that correct? Certainly not 100 percent — 

A. Well — 
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1 

2 

bothered 

3 

4 

this 
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No, 


7 


the 

9 

10 

11 

whether 

12 


your 

13 

14 

15 

16 


Q. — but — 

A. You know what? Yesterday — I was 

by something last night, as you go through this. 

You and I sort of got at each other on 

thing about starting brand yesterday, and I said: 

I don't know the number of the — the percentage of 
people who start with Marlboro. 

And then I said: But you and I both know 

number, because the government publishes it, that 
Marlboro has a 65 share among smokers under 18. 

I was bothered because I wasn't sure 

I was clear on what I answered, or I misunderstood 

question, and we sort of quarreled about it. And it 
bothered me. 

So let me answer your question today this 
way: I still do not know, Mr. Rosenblatt, I've not 
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who. 


17 

18 


19 

20 
21 

sort 


22 

that, 

23 

Marlboro 


24 

25 


their 


seen a number, of literally the percent of people 

when they try their first cigarette, pick Marlboro. 

don't know that number, and I'm not sure that that 
number is published. 

But on the other hand, I don't want to 

of hide behind that, because you know and I know 

in terms of what percentage of smokers claim 

as their regular brand, independent of whether they 
picked up a Salem, a Kool, a Newport, a Merit as 
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1 first experience with cigarettes, 65 percent — the 

2 government says 65 percent of the people under 18 

claim 

3 Marlboro as their regular brand. 

4 So I hope I cleaned up yesterday. I — I 

5 don't know if I could even see the transcript to 

know 

6 what went on between us. But the difference is the 

7 difference between what did you literally start 

with? 

8 And I don't know that number. 

9 But I do know, from government data, that 

10 Marlboro is the leading brand, with 65 percent of 

11 smokers under 18. So I hope that answers your 

12 question. 

13 Q. I won't even begin to agree or disagree 

with 

14 that. 

15 A. All right. 

16 Q. My question, I thought, was: Do you agree 

17 that Marlboro is the starting brand for young 

whites? 

18 And that is true today, as it was back in 1974? 

19 A. I do not know the answer to that question 

20 because I do not know what "starting" means in your 

21 question. It is the leading brand. 

22 Q. Go to Page 24. 

23 A. Okay. 

24 Q. The title of this is: Brand image of 

25 Marlboro and Kool. And the first sentence says: We 
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1 explored brand image from several points of view in 

2 this study. 

3 You would agree that every successful 

brand 

4 of cigarettes, from an advertising and marketing 

5 standpoint, has an image of one kind or another? 

6 A. I would say every brand has an image, good 
or 

7 bad, successful or unsuccessful. That's part of the 

8 equity that people make their decisions based on. 

9 Q. Would you agree that part of the Marlboro 

10 image is independent, self-reliant, masculine? 

11 A. Yes. 

12 Q. And appealing — appealing to both sexes? 
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marketing 
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distributed 
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A. No. I'm not sure of the fourth one. I 

agree with the first three, definitely. The fourth 
one, I'm not sure that's part of the image. 

Q. And page 28, again, the heading is: The 
Image of Marlboro Smokers. And the point is made 

the image of the Marlboro smokers may be different 
based on race. 

A. I just want to make sure — 

Q. First paragraph. 

A. I believe that to be true. I just want to 
make sure that this exhibit — that — is what that 
says. 

Well, what this actually says is not that 

it's different. Now we're in "different." It's 
different by degree; it's not opposite. 

Q. Correct. Let me just read it. 

A. Okay. 

Q. The image young smokers have of Marlboro 
smokers must be discussed in terms of race, for 

smokers have a different image of Marlboro smokers 

black smokers. 

Among young whites, Marlboro smokers are 
as young, male, outdoor types and those who like to 
with other people. 

Among young blacks, Marlboro smokers are 
as male, older more than young, and outdoor types, 
not as much as white smokers see them as outdoor 

A. Right. Different by degree, not different 
absolute. 

Q. Correct. And if you go to the very last 

of this document, you have the actual questionnaire 
that either the interviewers filled out or the kids 
filled out. 

But look at number 30 on the 
questionnaire: — 

A. Uh-huh. 

Q. — How old do you happen to be? 

And there's lines for 15, 16, 17, 18, 19, 


And there's also a line for 14 or younger. 

A. And 21, 22, 23 — 

Q. Correct. 

A. That is correct. 

Q. Plaintiffs' Exhibit 3203, from the 
research department, and this document was 
to you at the time, as well, from a, first initial 
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N, 

8 as in Nancy, Holbert, H-O-L-B-E-R-T. 



9 

A. 

N as in Neal. 


10 

Q. 

Okay. (Handing) 


11 


Now, this is a document dated May 18, 

1973; 





12 

the subject is: Incidence of Cigarette Smoking. 


13 


And in this Philip Morris document, in the 


14 

end of the second paragraph it says: In addition. 


15 

those same questions were asked of a national 


16 

probability sample of 452 teenagers ages 12 to 17 

(212 

17 

male and 

240 female.) 


18 


What was the purpose of this? 


19 

A. 

That was opinion research conducted for 

its 





20 

own purposes, continuing surveys, and then would 

sell 

21 

the data. 

and Philip Morris bought the data. 


22 


In this particular case, Mr. Holbert 

reported 




23 

on the opinion research findings about smoking 


24 

incidence 

among 12- to 17-year-olds. 


25 

Q. 

The next document I'm going to show you — 
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12 

from 

13 


14 


15 


16 

the 

17 

18 

18 


19 


20 


21 

this 

22 


23 


24 


25 


and believe it or not, I'm nearing the end of the 
documents — is Plaintiffs' Exhibit 5782, a Philip 
Morris document. 

The subject is: The National Conference 

Smoking and Health. The date of this document is 
November 19, 1981, and it's from Joan Mebane, 
M-E-B-A-N-E. 

Who is she? Do you know? 

A. I know the name. I believe she maybe was 

the corporate affairs, corporate relations 

I'm not certain of that. I recognize the name. 

Q. Well, actually it's — the attachment is 

Susan Von Hoffman to Ms. Joan Mebane. Do you know 
Susan Von Hoffman? 

A. No. 

Q. The subject is: The Opening Session of 

National Conference on Smoking and Health, November 

to November 20, 1981, in New York City. 

Now, on the first page in the second 
paragraph — 

A. I'm going to go slow. I've never seen 
document. 

Q. Familiarize yourself with it first. 

MR. HEIM: Your Honor, while Mr. Morgan is 
doing that, can we discuss this? 
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1 THE COURT: Sure. 

2 (The following proceedings were had at 

3 sidebar:) 
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look 
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General 
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15 

16 

Morris 

17 

18 

19 

20 
21 
22 

— I 

23 

24 

25 


MR. HEIM: My objection — I can only look 

this very quickly. Do you believe this document is 

evidence? And I've never seen it before. But in 
addition to that, it doesn't look to me to have 
anything to do with marketing, just taking a quick 

at it. And — 

THE COURT: What is the purpose of this 
document? What do you intend to elicit? 

You're talking about the health effects of 
smoking, specifically make reference to Surgeon 

Terry, regarding the health effects of smoking. So 
what is — 

MR. ROSENBLATT: The fact that Philip 

was monitoring this, and they were there, and it was 
distributed to 30 people. And it's a Philip Morris 
document that's not in evidence, which I wish was. 
THE COURT: Oh. 

MR. HEIM: Well, it's not only not in 
evidence; I've never seen it. I don't know how it 

do see that you've got an exhibit number. 

MR. ROSENBLATT: You're not suggesting I 
invented this? 


34982 

1 

2 

it' s 

3 

document 

4 

5 

6 

The 

7 


the 


Jack 

sales 


9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 


analyst 

21 

22 

23 

24 

25 


MR. HEIM: No, no. I'm saying, it hasn't 
been put on anybody's list, to my knowledge, and 

beyond the scope. It is a smoking and health 

not related to his testimony. 

THE COURT: Well, if he doesn't talk about 
the content of it. He can have him identify it. 

big problem is, the witness hasn't seen it before, 
either. 

MR. HEIM: Nobody has — 

THE COURT: So this is the real problem. 
I'll sustain the objection. 

(The sidebar conference was concluded, and 
the following proceedings were held in open court:) 
BY MR. ROSENBLATT: 

Q. What is Maxwell Seminar? I looked at it 

first time and thought it had something to do with 
Maxwell House coffee. 

A. Maxwell Seminar — I know of a Maxwell. 

Maxwell is a gentleman who reported on industry 

statistics for many years. He is a financial 

for one of the investment houses. And every year he 
held a meeting of mutual funds and pension plans and 
investors in Richmond or New York. And my guess is 
that's what you're referring to. 

Does that add up? 
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Q. I'll show it to you. Well, actually the 
first page says: James J. Morgan — you — Maxwell 
Seminar June 7, 1977. So I assume this is a speech 

presentation? 

A. I think that's a fair assumption. 

You got that off the first page? 

Q. (Handing) Does it sound like you? 

A. Yes, it does. It does. 

Q. Okay. 

Page 3. And who is your audience during 
presentation? 

A. The financial community. 

Q. The financial community. Bottom-line kind 

people? 

A. No, investors. 

Maxwell, again, holds a conference, and — 
mutual funds, stock analysts. It's a Wall Street 
of crowd. So if I say the audience was a Wall 
kind of crowd — 

Q. Page 3, the very last sentence, where you 
say: Probably the classic example of the 

that advertising can make to a successful product is 
Marlboro. 

And I take it you stand by that statement 

today? 
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A. I stand by that statement as — only in 

context as I've said now several times, I believe 

product, itself, is the most important thing. I 

that basically on Page 2, ahead of that. 

Q. And go to page 5, beginning with the third 
paragraph: We believe that our brand sales 

programs must be a faithful extension of the brand 
personality we have created through advertising. 

Advertising creates a brand personality? 

A. I believe it does. 

Q. Moreover, a faithful extension of brand 

in sales promotion reinforces the single-minded 
consistency of the presentation of the brand 
personality. 

So, over the years we have run Marlboro 
promotions such as the Marlboro Country Store, a 
collection of western clothing and memorabilia; and 

range jacket, we sold well over $1 million of this 
item. 

These promotions were designed to enhance 
reinforce, at point of sale, the image and 
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personality 

22 of the Marlboro brand. 

23 Basically, you've continued — that's been 

24 continued by the Marlboro brand up to date. 

25 A. Yes. 
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like 
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Q. Now, I've got a document from Myron 
dated August 12, 1991. You thought he had left in 
' 80s? 

A. I think I said late '80s. Obviously I'm 
wrong, yeah. Thank you. 

Q. You need to see it, or you take my word? 

A. No. I said I don't really know. I think 

the late '80s. 

Q. I understand. So he may have retired then 
the early '90s? 

A. And remember, I was not in Philip Morris 

at that time. 

Q. Right. 

I believe you and Mr. Heim discussed, on 
direct examination, a report of the morbidity and 
mortality, a weekly report, morbidity and mortality, 
from the United States Department of Health and 

Services, dated August 19, 1994, Plaintiffs' Exhibit 
3208 . 

A. I think if you check, you will find Mr. 

and I did not discuss that at all. Doesn't sound 

anything I talked about yesterday. 

Q. Okay. I'm wrong. 

Are you familiar with that publication? 

A. No. 
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1 Q. Well, I'll take a long shot and ask you — 

2 glance at it, see if you've ever seen this. 

(Handing) 

3 Maybe it's been handed to you in some of the other 

4 cases which you testified. 

5 A. Yes, it has been. I've been shown it, I 

6 believe. 

7 Q. And questioned about it? 

8 A. I believe. I — I really don't know, but 

I'm 

9 not going to say no, because you could find in a 

10 deposition a reference to it. I don't — it's not 

11 something I'm totally familiar with. 


12 

MR. 

ROSENBLATT: I'm telling Mr. Heim 

the 

13 

areas. 




14 

MR. 

HEIM: 

I'm not going to object to 

this 

15 

one, to at least as 

far as he's told me. 


16 

THE 

COURT: 

: All right. Proceed then. 


17 

BY MR. ROSENBLATT: 




18 Q. All right. The first page — and we've 

19 identified this as a document from the United States 
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I'm 
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the 
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that' s 
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11 


12 
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15 


Department of Health and Human Services, the Public 
Health Service. 

The heading is: Changes in the Cigarette 
Brand Preferences of Adolescent Smokers in the 

States, 1989 through 1993. 

Approximately 3 million U.S. adolescents 


smokers, and they smoke nearly 1 billion packs of 
cigarettes each year. The average age at which 

try their first cigarette is 14 1/2 years, and 
approximately 70 percent of smokers become regular 
smokers by age 18 years. 

Do you generally, based on your reading 

your familiarity with the industry, agree with those 
figures? 

A. I basically have no opinion on it because 

not that familiar with it. I'm looking at the 

of this information, which are footnoted. I don't 

to sound like I'm disagreeing with it, but I have no 
basis of knowing. 

I'm a little confused over the second 
statement. Does it mean 70 percent of the people 

start smoking at age 14 1/2 become regular smokers; 

does it mean 70 percent of people who smoke now were 
regular smokers by age 18? 

I just — you know, I'm intellectually 
confused by it, what it means. 

The other thing is, I remember some 
discussion at one point about needing to be very 
careful about the definition of what people mean by 
"smokers try," if that means go out in the woodshed 

try your first cigarette and not smoke again for two 


years, or whether it means try, seriously try, like 

thinking of becoming a regular smoker. 

I don't know quite what to think. But on 

other hand, I don't want to come across as trying to 
start a disagreement with you on it. I accept 

what it says. 

Q. Go to Page 579, the top of the page. 

A. 579. 

Q. That's just a couple pages in. 

A. Okay. 

Q. Marlboro was the most commonly purchased 
brand for both male, 59 percent, and female, 61 
percent, adolescents. The second most commonly 
purchased brand among males was Camel, and among 
females was Newport. 
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And then the 

first sentence in 

the second 

17 

paragraph says: Among 

adolescents nationwide. 

Marlboro 




18 

was the most commonly purchased brand. 


19 

Do you agree 

with that? 


20 

A. That, again. 

the specific data 

, I don't 

know 




21 

the sources. But that 

would be reasonably 

consistent 




22 

with what I said before 

, which was I was 

generally 

23 

aware Marlboro had, I think I said, a 65 

share among 

24 

below-legal-age smokers 

This wouldn't 

differ with 

25 

that by much. 
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Q. Now, go to the very last paragraph on the 
same page, 579: 

The three most commonly purchased brands 
among adolescent smokers were the three most heavily 
advertised brands in 1993, suggesting that cigarette 
advertising influences adolescents' brand 

Do you agree with that? 

A. I don't agree with that as a literal 
statement. I believe what that's a reflection of is 
that the three largest brands are the three most 
heavily advertised brands, which is not, by the way, 
true today. I should point that out. But in the 
context of this period probably was. 

The three largest brands are the most 

advertised brands because they have the biggest 
budgets. I also believe that those three brands are 
the most popular brands among younger smokers, 

18 and up or below 18, because I think younger 

smoke the most popular brands. 

I do not believe that cigarette 

motivates people to smoke; I don't believe that it 

driving factor. And the Surgeon General and other 
people, the government, itself, has placed cigarette 
advertising way at the bottom of the list of 

on smoking among young people. 


34990 

1 Q. But just so there will be no doubt about 

it, 

2 you agree the most popular brand in America for 

3 under-aged smokers to smoke is Marlboro? 

4 A. Yes, I do agree with that. 

5 Q. And of course, in terms of Philip Morris 

6 complying with the law, if a state had a law saying 

7 that it's okay to sell Marlboros and your other 

brands 

8 to 16-year-olds, you would do so? 

9 A. Philip Morris doesn't sell to consumers. 

10 Q. Well — 

11 A. The retailers would do it. Philip Morris 

12 does not sell to consumers. 
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Q. Philip Morris would not complain about 

Philip Morris would not tell the retailers not to do 
that? 

A. I believe — I'm sorry. 

Q. Philip Morris would simply tell the 
retailers: Comply with state law? 

A. Yes. But I also believe Philip Morris has 
pushed for a nationwide 18-year-old sales age. 

I also know that recently, during my 

Philip Morris, which I mentioned yesterday, had a 
program that rewarded retailers who complied with 

law and had a punitive aspect to it for people who 

convicted of selling to minors. 
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outlawed 
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I also know that Philip Morris requested 

50 states a list of those retailers who were fined 

convicted for selling cigarettes to minors. 

And I also know that, at least when I left 

November of '97, only three of the 50 states said 

would do it. 

Q. It's a very short list? 

A. It is a very short list of states that 

willing to work with Philip Morris in that regard. 

Q. All I'm getting at is, when the state of 
Texas had a 16-year age limit, where it was okay for 
16-year-olds in the state of Texas, as recently as 
1989, to go in and purchase cigarettes, you did not 
tell the retailers not to do that. 

A. No. That is correct. 

Q. You are aware of the statistic from the 
Department of Health and Human Services that says 

3,000 under-age smokers begin smoking on a regular 
basis in this country every day? 

A. I am aware that that has become the mantra 

the anti-cigarette community in the United States. 

Q. You have no other figures, do you? 

A. No, I do not. 

Q. Well, isn't it a heck of a lot fairer, 
you talk about the public health community, to 


characterize them as pro-health rather than 
antismoking? 

Because, to my knowledge, no public health 
organization in the United States has ever publicly 
taken the position that cigarettes should be 

in their entirety. 

A. Public health. I agree with that. Public 
health. 
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Q. Okay. 

A. Public health. There are other people who 
have taken that position. 

Q. Yes. I understand. 

You basically agree with the government 
reports that 60 percent of 16- and 17-year-olds 

Marlboros? 

A. I have no basis to disagree. 

Q. In the course of your years at Philip 

you learned, at some time back in the 1960s, Philip 
Morris paid Girl Scouts to distribute questionnaire 
packets door to door and ask people about their 

habits? And that's something you're not terribly 

of, in terms of Philip Morris' history? 

A. I don't remember that. I may have been 

of it. I don't remember it today. I'm not saying 

didn't happen. I don't remember the specifics. 


it's something somebody talked to me about. 

Q. Well, it's not a big deal. 

A. Did you and I talk about it before? 

Q. No, you and I didn't talk about it. But 

and some other lawyers talked about it. 

A. Okay. 

Q. Page 249, line 5: 

Well, did you know that in the 1960s, 

Morris paid Girl Scouts to distribute questionnaire 
packets door to door in Greenfield, Iowa, to ask 

about their smoking habits? 

Answer: I learned that in a deposition. 

Are you proud of that? 

Answer: No, I am not. 

A. I stand on that. I just didn't remember 

today. 

Q. Okay. 

What did Philip Morris pay to have their 
product appear very prominently in a Superman movie 
with Christopher Reeves? 

A. I don't know. 

Q. Does common sense tell you that the 

of people, the majority, who would go to see a 

movie would be under 18? 

A. No. 
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1 Q. Common sense doesn't tell you that? 

2 A. But I'm sure we could find out from who 

3 produced the movie what the attendance was at the 

4 theaters. 
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Q. You are aware that sometime in the mid 

Philip Morris handed out free footballs to kids, on 

beach, with Marlboro logos? 

A. I'm not aware it had Marlboro logos on it. 
Q. Same deposition, page 251: 

Now, this — your deposition was taken in 

I don't have the date handy. When was that? 

A. I don't have any idea. It was after my 
deposition with you. Sometime — 

Q. September of '97? 

A. Yeah, it was sometime after. 

MR. HEIM: September 12, 1997. 

BY MR. ROSENBLATT: 

Q. Okay. On page 251, you were asked this 
question: 

But you handed out free footballs to kids 

the beach, with Marlboro logos on it, as late as the 
mid '80s, didn't you? 

Answer: I'm aware of what you were 

referencing, and I — 

Question: Are you proud of that? 


I consider it to be aberrant behavior. 

A. Yeah, what I'm saying, I am aware — well, 

said yesterday there are some imperfections, over 35 
years, in what we did. And that was pointed out to 

And I still don't know whether it had Marlboro logos 

it. 

But I am aware that some kids got 
from a Philip Morris salesman. I believe it was in 
Ozarks somewhere. 

Q. Now, I heard you say repeatedly that 

Morris doesn't try to get nonsmoking kids to start 
smoking. It is true, isn't it, that once a kid 
decides, I'm going to become a smoker, I'm going to 

a pack of cigarettes every day because I like it, 

want him to pick a Philip Morris brand? 

A. That's not true. 

What I would like, I would like, as an 
individual, I would like as a father, I would like 
nobody under 18 to smoke is what I would like. And 

they're going to smoke — I said this in one of my 
recent depositions, and I mean it sincerely — I 

rather have them smoke a different brand than a 

Morris brand, and take my chances on getting them 

they're over 18. That's what I would like. 
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I wish they wouldn't smoke. And if I did. 


would rather have Philip Morris — I'm talking like 

still with the company, but I still feel that way. 

would rather take my chances on gaining market share 

attracting them once they are of legal age than 

them be a Philip Morris smoker because we supposedly 
marketed to them. 

Q. You're telling us that, if a kid decides 

smoke — you've got nothing to do with that decision 

you want him to smoke some other brand, not a Philip 
Morris brand? 

A. I wish he wouldn't smoke. 

Q. I understand that. You said that. 

A. If he chooses to smoke, personally, as a 
stockholder, which I am, and we discussed, as a 
cigarette executive, as a father, okay, and as a 

being, sitting here today, I will tell you that I 

rather have that person smoke a non-Philip Morris 
brand, and I would take my chances on making the 
company successful by attracting that smoker, once 

are 18, to a Philip Morris brand. That is my 

feeling, yes, sir. 

Q. As a father of two kids, you made damned 

that your own children didn't smoke, and explained 

them very carefully why they shouldn't smoke; isn't 
that true? 


A. I told them — I told you this before, I 
remember our discussion. I told them that they 

not smoke until they were 18 years old and were old 
enough to assess the risks that exist on the subject 

cigarettes. 

Q. Mr. Morgan, are you telling us that if 

children — first of all, your children are now in 
their 30s, and they never smoked. 

A. One — one played around with it. 

Q. Okay. Neither one — 

A. Neither one are smokers. 

Q. Okay. Neither one are smokers. 

Are you telling us that if your children 

to you at age 18 and said: Okay, Dad, you know, I'm 

adult now and I guess I can do what I want. But you 


http://legacy.library.ucsflMui^el/rtil1^9§^0fl<pdfndustrydocuments. ucsf.edu/docs/tphd0001 



16 

17 
I 

18 

going 

19 

20 
21 
22 

23 

know, 

24 

25 

would 

34998 

1 

2 

3 

4 

5 

6 
7 


an 


does 


I 

people 


do 

But 


9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


34999 

1 

2 

3 

4 

5 


7 


9 

' 74 

10 

11 

advertising 


know, hey, you're a big executive with Philip Morris 
I'll do whatever you say. You tell me not to smoke, 
won't. You tell me to make my own decision, I'm 
to smoke. 

What would you tell them? 

A. I would say, "Your choice." Same thing I 
said to my wife. 

Q. Knowing all you know, knowing all you 

and you would have the power to say to your children 
and know that they would never be a smoker, you 


say to "It's your choice"? 

MR. HEIM: Argumentative and speculative. 
Your Honor. 

THE COURT: I'll agree. Sustained. 

MR. HEIM: Beyond the scope. 

BY MR. ROSENBLATT: 

Q. Has there ever been a single study 
commissioned by Philip Morris, a socio-scientific 
study, to ascertain whether a specific advertising 
campaign for a specific brand does or does not have 

impact on under-aged smokers? 

A. Ask the question again, please. 

Q. Has there ever been a single study, either 
done or commissioned by Philip Morris, a social 
scientific study, to ascertain whether a specific 
advertising campaign for a specific brand has or 

not have an impact on under-aged smokers? 

A. Well, the only study that I'm aware of, as 

said, that was commissioned by Philip Morris on 

below 18, was the '74 Roper Study. 

I'm not sure I could categorize it in the 
exact language, because I didn't see — we didn't 
review the study, so I don't — it certainly had to 

with the perceptions of brands on people below 18. 

the way you asked the question was very specifically 


advertising? 

Q. Right. 

A. And its impact on what? 

Q. Under-aged smokers. 

A. But you said some kind of impact, your 
question. 

Q. To influence whether it does or does not 
influence their decision to smoke. 

A. Then I would say no, because I think the 


study didn't really do that. 

Q. We were talking about television 
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before. You had a very — I don't know if you had 
anything to do with it. 

There was, for the brand Benson & Hedges, 

humorous kind of ad on television where the 

was very long, and they would show things, for 

like someone is in an elevator, the elevator door 

close and the tip of the cigarette would be in the 
elevator — 

A. Correct. 

Q. — and other humorous examples to 

how long the cigarette was. 

A. Correct. 

Q. And sales skyrocketed during that 

A. Yes, they did. 
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Q. And when the television ban went into 
sales plummeted? 

A. No, they didn't plummet; they stopped 

growing. They did not plummet, at all. The brand 

stopped growing. 

Q. Okay. When someone switches from Marlboro 
Red to Marlboro Lights, is that good for Philip 

Is it a wash? 

A. Boy, is that a tough question. 

The answer is: It depends. 

Q. On what? 

A. Depends on who it was, and what they were 
likely to do if they didn't switch. 

If they switched from Marlboro Red to 
Marlboro Lights, and the rules of yours, and my 

description of this is they were going to smoke one 

the other forever, then it's a wash. 

But if they smoked Marlboro Red and they 
switched to Marlboro Lights because they were 

for a lower-tar cigarette, and they were going to 

elsewhere if Marlboro Lights didn't exist, then it's 

big plus to Philip Morris that they switched to 
Marlboro Lights. 

Did I say that clearly? 

Q. I think so. 
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3 older brothers or just older kids in the 
neighborhood? 
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In other words, if a kid is in the sixth 

seventh or eighth grade, they're going to tend to 
admire the senior. Do you think that's, across the 
board, a fairly accurate generalization, that 

kids try and emulate and be like older kids? 

A. I'm not a child psychologist at all; but 
based on my own children, my feeling is they sort of 
skip past older kids and go into the Michael Jordans 

the world. I think kids today are going way past 

siblings into celebrities. 

I don't know if that's true. It's just my 

opinion. 

Q. Let me just take one moment. 

Are you aware of a marketing definition, a 
definition for marketing — and by the way, you 

your career is very interesting in the sense that 

know, we've heard from a lot of Ph.D.s from Philip 
Morris and other tobacco companies. You got an 
undergraduate degree, and your major was history. 

A. Correct. 

Q. You became the number-one guy at Philip 
Morris in marketing. You don't have any degree in 

marketing? You don't have any formal degree? 

A. I got a street degree, a street degree. 

Q. On the job? 

A. Yes. 

Q. Which, obviously, can be more valuable 
than — 

A. Less academic and more valuable, in the 

that it's real and not academic. Although I respect 
academics. 

Q. Now, are you aware of any definition of 
marketing which includes within the definition the 
concept of: We don't want to sell our product to 
anybody who has never used our product? Or, is that 
unique to the cigarette industry? 

A. We don't want to sell our product to 

who has never used it, is what you said, never used 

Q. Yes. I'm saying that. 

A. I don't think that's unique to the 

industry. I think the distilled spirits business 
operates pretty much that way. 

I don't see that — I don't see, for 

that General Motors is out there selling that you 
should drive. What they're selling is their brand. 

you think — I'm asking a question. I'm sorry. 

I don't believe the automotive industry is 
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out there selling — I don't see ads that say: How 
much better to drive yourself from Miami to Fort 
Lauderdale than take the bus. 

They sell brands of cars. They say: This 

why a Jeep is more fun than something else. But 
they're not saying: The way to get from Miami to 

Lauderdale is to take a Jeep because it's a car. 

So I think the question — I think first 

all, people — advertisers don't buy media to reach 
everybody; they buy to reach certain people. 

So I think that conceptually, the concept 
that you don't try and sell to some people is 
self-evident. 

Q. Well, let's talk about cars. 

Without fancy surveys, without fancy 

anyone who understands Americans and the American 
concept knows that any person who is physically and 
mentally able and has the money is at some point 

to buy a car, with — it's less than 1 percent. 

A. Really? You think so? 

Q. You're going to tell me about the people 

the subway in New York? 

A. I'm going to tell you, in major cities 

are huge numbers of people who don't have a driver's 
license. We can check it out. The percent of the 


population that has drivers' licenses isn't even 85 
percent, I don't think, of adults who are capable of 
driving. 

Q. Okay. That was my next question. 

What percentage of adults are you telling 

don't know how to drive, who have the money — 

A. Don't know how? 

Q. — never learned how to drive? 

A. I have no idea. But I'm quibbling with 


1 percent that you stated. 

Q. Now, let me be very clear about this, 

in a very — you know, you kind of touched on cars, 

you talked about the distilled spirits. 

I want you to tell us if there is any 

industry, other than the cigarette industry, which 

clearly said to the American people over and over 

over again: If you've never used our product, we 

not advertising to you, and we are not marketing to 
you. 

A. Yes. I believe that a fair 


characterization 
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of the liquor companies and below-legal-age drinking 

a good example of that. They say they will not 
advertise to them, and I don't believe they market 

them. 

Q. Now, you remember our discussion about 

Marlboros in the context of advertising, and in the 
context of the product. And you told us yesterday 

the cigarette, itself, basically is unchanged from 

last 35 years. 

A. I think I qualified that, because I know 

been changed. The tar and nicotine delivery is, I 
believe, maybe 60 percent of what it was over 35 

ago. 

What I said was, the basic concept of the 
Marlboro flavor hasn't changed. 

Q. Well, you — 

A. I think. 

Q. You said what you said. The tobacco, the 
product, the basic product, the Marlboro cigarette 

basically remained unchanged, with the exception of 

differentiations, for the last 35 years. 

We went through the discussion about Rip 

Winkle. You are asleep for 35 years, you pick up 

smoke a cigarette. It would essentially be the same 
cigarette. 

A. I also said yesterday it changes year to 

because it's an agricultural product. So I don't 

I was as absolute as you are indicating; that it's 

same product. I said the tar's changed, and year to 
year the tobacco changes because it's an 


product. 

Q. Well, that's true of Camels or anything. 

A. I didn't say it wasn't. 

Q. Okay. But the — what — you've told us 
repeatedly that one of the great reasons, one of the 
great underpinnings for Marlboro's incredible 

where they've got 35 percent of the market and 

two has 5 percent of the market, is consistency? 

A. I believe that. 

Q. Is consistency. 

And the simple truth of the matter is 

just like this flip-top box was around in the '50s, 
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cigarette, the tobacco, has changed very little over 
the years; it's been a consistent, from your 
standpoint, a consistently excellent, high quality 
product for the last 35 years. 

A. I believe in the ways that you can control 
consistency. In the realities of manufacturing a 
cigarette, and coupled with sort of the long-term 
reduction in tar and nicotine trends, that I believe 
Marlboro has been a consistently well-made product, 
yes, sir. 

THE COURT: Okay. I think we ought to 

break. 

MR. ROSENBLATT: I'll be done in — just 


more question. 

THE WITNESS: Okay. I'll hold on. 

BY MR. ROSENBLATT: 

Q. If we're really going to be honest and 

line to explain the reason why Marlboro has been the 
most successful cigarette in the history of the 
industry, certainly for the last 20 years, it's 

Leo Burnett came up with this great idea. 

You had the music. Magnificent Seven, on 
television; you translated it to magazines and 

you've spent more money on advertising than any 

product. The cigarette is basically the same, and 

what's changed and what has been consistent is the 
incredibly successful advertising; and that's the 

bottom-line reason for Marlboro's domination of the 
cigarette market in this country. Isn't that true? 
A. Mr. Rosenblatt, I do not accept that, and 

do not accept that, because you argued opposite 
yesterday when you talked about Marlboro Friday and 

fact that Marlboro's share, running the same 
advertising with the same budget, that Marlboro had 

drop its price 20 cents to stop the erosion of its 
share from 35 to 21. And you can't have the 

both ways. 

Q. You know what I argued yesterday, when I 


talked about discount being 40 percent, shows you 

people are addicted and they'll smoke anything if 

price is right. 

That was my point yesterday. 

A. No, you're making — 

Q. My point today, my point today — 


http://legacy.library.ucsflMui^el/rtil1^9§^0fl<pdfndustrydocuments. ucsf.edu/docs/tphd0001 



7 

8 
9 

10 

11 

12 

13 

14 

15 

five. 

16 

17 

18 

about 

19 

20 

greatest 

21 

22 

23 

has 

24 

advertising, 

25 


Don't play lawyer with me. Don't talk 

about — 

THE COURT: All right. Enough. 

MR. MOSS: Your Honor — 

THE COURT: Just a minute. 

MR. ROSENBLATT: We keep going back to 

yesterday. 

THE COURT: Please, count to five. 

MR. ROSENBLATT: One, two, three, four, 

THE COURT: Thank you. 

BY MR. ROSENBLATT: 

Q. Let's talk about today, and let's talk 

the reality. The reason why Marlboro has got 35 
percent of the market is because this is the 

advertising campaign probably in the history of 
American business. 

A. I disagree. I think the reason Marlboro 
35 percent today is because it has great 
it has a superior product, it runs great sales 
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promotion, it executes its programs well, it 
consistently wins taste tests, it has big budgets. 

think it's all of those things. 

And if it were the advertising alone that 
were doing that, the brand would not have dropped 

35 share to 21 share, running the same advertising, 

it was all that powerful. 

And that happened in 1992 and 1993. And 

only thing that changed that trend was lowering the 
price 20 cents. Those are the facts. 

I don't know how you get from there to 
assuming that the only reason is because Marlboro 

that advertising. 

Q. I didn't say "the only reason." And 

Friday — Marlboro Friday was such an incredible 
success — 

A. Excuse — 

Q. — that although you went down to 21 

when you lowered the price of your cigarette, this 
great product, by 20 cents a pack, you went back up 

35 percent in a couple of years. 

A. I believe that you said that the reason 
Marlboro had all these things, when you were holding 
the charts up, was this advertising that's the best 

world has ever seen. 


35010 


1 


So I do think you were claiming it was 


http://legacy.library.ucsflMui^el/rtil1^9§^0fl<pdfndustrydocuments. ucsf.edu/docs/tphd0001 



that's 


You're 


break. 
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advertising that did it, I don't have any doubt 

what you were claiming. 

Q. It's a major fact, isn't it? 

A. I say that, oh, yes; it is a major factor. 
Q. And you agree that after Marlboro Friday 

the price was reduced by 20 cents a pack, you said 
millions of people, millions, to go from 21 percent 

35 percent, came back to Marlboros, correct? 

A. Yes, they did. Older people. Discount 
smokers. 

Q. And for all you know, millions of kids, 
during that time frame, who started with Marlboro as 
their first brand. 

A. I don't know that. 

MR. ROSENBLATT: That's all I have. 

THE COURT: You may step down, sir. 

excused. 

THE WITNESS: Thank you. 

MR. HEIM: Wait a minute. Your Honor, not 
quite excused. We have some redirect, after the 

THE COURT: I guess we'll have to talk 

that. Go ahead, take a break. You folks are 

too. 

(The Jurors exited the courtroom.) 
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(The following proceedings were had at 

sidebar:) 

THE COURT: When you get past 70, it's — 
MR. ROSENBLATT: I thought it was a great 
precedent, no redirect for the defense. He's 

to redirect. 

THE COURT: Yes, he is. For some reason, 

looked at this thing. You said it was going to be 
through after lunch, and I figured that was the end 

it. He was going to leave. 

MR. MOSS: I'll tell you how bad it's 
getting. You saw me laughing there? 

THE COURT: I was wondering — 

MR. MOSS: I kept hearing this noise. I 
thought: Who the hell in the back is snoring? Stop 

it. 

They said, "It's not snoring. It's a 
jackhammer." But I thought somebody in the back was 
sound asleep, snoring. 

THE COURT: I hope he didn't go home. 

MR. HEIM: All right. 15 minutes. 

(A short recess was taken.) 

THE BAILIFF: Bringing in the jury. 

(The jurors entered the courtroom.) 

THE COURT: All right. Have a seat. 
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has 

19 

20 
21 
22 

advertisement? 

23 

24 

T-shirt 


Okay. Now we're on redirect. 

MR. HEIM: Good afternoon, everybody, 

Mr. Morgan. 

THE JURORS: Good afternoon. 

THE WITNESS: Mr. Heim. 

REDIRECT EXAMINATION 

Q. Mr. Morgan, I'm going to try to do this 
quickly, so if you'll just kind of stay with me 

do this. I'm just going to ask you some questions 

cover some areas that you talked about. 

I think that maybe the fastest way to do 
this, I just picked up a handful of these magazines. 

want to ask you a couple questions. 

If you would just go through them with me, 

might be fastest, so we could do this fast. 

Redbook Magazine, I don't think — 

MR. HEIM: Judge, I don't think we marked 
these with any numbers, so I'm just going to call 

their titles. 

THE COURT: That's all right. 

BY MR. HEIM: 

Q. Redbook Magazine, an ad for Neutrogena, 
anti-wrinkle cream? 

A. Yes. 

Q. An ad for Motrin pain reliever. 


A. Are you suggesting something? 

Q. No. And I'm not with the next one. 


It's an ad for a face lift. 

And an ad for GMC Financial Services. 
A. Correct. 

Q. All in the same publication, where you 


shown an ad for Marlboro Ultralight, correct? 

A. Correct. 

Q. Mademoiselle Magazine. 

An ad for Excedrin; I don't know where. 
An ad, for, yes, Aleve. 

A. Yes. 

Q. Ads for different kinds of lip color, 
automobiles, again, all in a — with Marlboro, 


A. Yes. 

Q. Okay. Rolling Stone magazine. 

An ad for Finlandia vodka. An ad for 
Smirnoff vodka, again in — another magazine which 

cigarette ads? 

A. Correct. 

Q. People Magazine, age-defying hair color. 
Beer, Heinekin, again, with a Marlboro 

A. Yes 

Motorcycle magazine shows an ad for a 
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25 that says — I've got one, thanks — "You don't stop 

35014 

1 riding because you get old; you get old because you 



2 

stop riding." Right? 


3 

A. 

That's what it says. 


4 

Q. 

And you're a rider currently, correct? 


5 

A. 

I try to be. 


6 

Q. 

Trucks, again. Cigarette ads. 


7 


And then, finally. Paper magazine. 


8 


I wanted to ask you a question about — 

had 





9 

you ever 

seen this magazine before? 


10 

A. 

No. 


11 

Q. 

There was a Parliament ad, I think. You 

were 





12 

shown that? 


13 

A. 

Correct. 


14 

Q. 

A Virginia Slims ad. 


15 


A Smirnoff vodka ad. 


16 

A. 

Correct. 


17 

Q. 

I want to ask you a question. 


18 


In your experience, Mr. Morgan, does 

Philip 





19 

Morris, 

from time to time, ask a publisher of a new 


20 

magazine 

to verify that its publications are — 

conform 





21 

to Philip Morris' guidelines? 


22 

A. 

I believe so, yes. 


23 

Q. 

And have you seen such verifications, from 


24 

time to 

time, in the course of your career? 


25 

A. 

No. I can't say that I personally have 

seen 




35015 





1 

them. I 

know that they exist. But I can't say I 


2 

personally have seen them. 


3 

Q. 

Do you know whether they're maintained 

when 





4 

they — 

when the company receives the verification 

from 





5 

the publisher, they're maintained as part of Philip 


6 

Morris' 

business records? 


7 

A. 

Oh, I would be certain that they would be. 


8 

yes. 



9 

Q. 

All right. I would like to show you a 

letter 





10 

from Philip Morris to the publisher — 


11 


MR. ROSENBLATT: Well, Your Honor, I 

object. 





12 

This witness has said he has not personally seen 

any. 





13 


MR. HEIM: Doesn't make any difference. 

It' s 





14 

a business record of the company. 


15 


THE COURT: Let me see what you're talking 


16 

about. 



17 


(The following proceedings were had at 


18 

sidebar: 

) 


19 


MR. HEIM: Stan, I have one for you, too. 


20 


THE COURT: What does this appear to be? 


21 


MR. HEIM: This is what we do with new 


22 

magazines. This is a 1998 magazine. I managed to 
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think 
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to 

14 

15 

16 
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it 

18 

19 

20 
21 
22 

Defendant's 


23 

24 

25 


this over the lunch hour, because I never heard of 
magazine. 

And you'll see, it's — you have to go 


little bit. 

THE COURT: I want to see what it is. 

Okay. 

MR. HEIM: Paper. 

It's a business record. I'm going to ask 

whether or not this is a business record of the 
company, after I ask Your Honor to admit it first, 
because I know — 

THE COURT: I certify that is not directed 
... signed by ... I am the publisher of ... 

MR. HEIM: ... of the magazine. 

Just to show you what I want to do, I 

it has back here, next to last page, what they sent 

the Philip Morris on their — on their readership. 

You'll see that they have "Under 21, 8.3 
percent." That's what I want to — 

THE COURT: He raised the issue. I guess 

opened the door. 

(The sidebar conference was concluded, and 
the following proceedings were held in open court:) 
BY MR. HEIM: 

Q. Mr. Morgan, I'm going to show you 
Exhibit 36884 — 

MR. HEIM: — which I ask to be admitted. 
Your Honor, into evidence. 


35017 

1 

admitted. 

2 

3 

into 

4 
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1998 
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publisher 
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10 


Promotion 


11 

in 

12 

those 

13 


14 

other 

15 


THE COURT: All right. It will be 
MR. HEIM: (Handing). 

(Defendants' Exhibit 36884 was admitted 


evidence.) 

Q. I would like you to take a look at this 
exhibit with me. This is a letter dated March 11, 

from Rene' Simons, at Philip Morris, to the 

of Paper magazine, Kim Hastreiter. 

It reads: Dear publisher, as you know, in 
accordance with the Cigarette Advertising and 

Code, Philip Morris USA advertises its products only 

publications that are not directed primarily to 

under 21 years of age, including school, college or 
university media such as athletic, theatrical or 

programs, comic books or comic supplements. 
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and 


16 Please confirm that your publication meets 

17 this standard by signing the attached verification 


us 

the 


18 returning it to me by March 16th. Also, please send 

19 any circulation data by age group you may have at 

20 same time. If you do not have circulation data, you 

21 may submit subscriber data instead. 

22 We appreciate your cooperation and look 

23 forward to hearing from you. Please call me if you 

24 have any questions. 

25 Then, the next page, you'll see there is a 
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20 
21 
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24 

25 


verification signed by the publisher. Do you have 
that? 

A. Yes. 

Q. Okay. 

The next page, there is a list of 

advertisers that includes Apple Computers, Digital 
Telemedia. Sega/Obsidian, Forbes, and a whole lot 

other advertisers here. 

MR. ROSENBLATT: Playboy. 

MR. HEIM: Playboy is on there. 

Q. Liquor advertisers are listed, next; about 

dozen or more, correct? 

A. Yes. 

Q. Now, go to the very last page on the 
demographics that the publisher submitted to Philip 
Morris on this magazine, and look for the figure — 
"Under 21." 

What percentage of the readership of this 
magazine is under the age of 21? 

A. Last — 

Q. Next to last page. I misstated it. 

A. 8.3 percent. 

Q. Does that fit within Philip Morris' 
guidelines, as you've testified, for magazine 
subscriptions or magazine — 


35019 

1 A. Of course it does. Yes. 

2 Q. 8.3 percent — was it 8.3 or — 

3 A. 8.3 percent. And the guideline is: Must 

be 

4 20 percent — no more than 20 percent — below 21. 

5 And in fact, my understanding — I believe 

6 that rule has even been tightened recently. I don't 

7 know the specifics. 

8 Q. In any event, it's over 90 percent are 

over 

9 21, without trying to do the math, right? 

10 A. Yes. 

11 Q. All right. 

12 Now, there were a lot of questions — a 

lot 

13 of questions of you about what percentage of the 

14 under-age smokers smoke Marlboro. And I think you 

15 straightened out the difference between somebody who 
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smokers, 
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other 
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in 
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10 

buy 

11 

the 

12 

that 

13 


14 


15 


16 


17 

but 

18 

like I 

19 


20 


21 


22 

lets 

23 


24 

scientific 


25 


starts smoking a brand as their first brand and what 
brand they're currently smoking when they're asked a 
question. 

My question to you is a little bit 

Marlboro is the leading brand among virtually every 
category, age group of smoker except one; isn't that 
right? 

A. Yes. 

Q. Now, what does that tell you, as to why 
Marlboro is also the leading category among 


smokers, even though you don't try to get under-aged 
smokers? 

A. Well, my guess is that — under-aged 

again, which I wish didn't even exist, under-aged 
smokers, as well as under-aged users of beer or 

products, would gravitate towards the leading brands 

a product category. 

I don't know whether that's for conformity 
sake, so they look like they know what's going on. 

don't know if that's — because when you go in to 

them illegally, you think you sort of slip through 

net easier if you just go in and ask for something 

you know is there. 

I mean, it's like — I guess it's 
self-availing, but I do remember getting a few beers 
before I was 18 in New York, and I always ordered 
Budweiser. Not because I particularly liked Bud, 

because that was the easiest way to sort of look 

fit in. So I don't know. 

But my guess is it all has to do with 
distribution patterns, people's perceptions of what 
makes them look like part of the group, and what 

them get access to things they shouldn't have access 
to. But I do not know — I can't give you a 

answer on it. 


35021 

1 Q. Now, you mentioned "access," you know, 

people 

2 getting illegal access to things. And then your 

3 testimony, in response to a question Mr. Rosenblatt 

4 asked, you said: The company has actually gone to 

the 

5 states and said: Help us with our effort to enforce 

6 denying access to under-aged smokers by retailers. 

7 A. Not quite — that's not quite accurate. 

8 Q. Well, straighten me out. 

9 A. What the company did is it went to the 
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1 

2 


and said: We are ready to withdraw our 

payments to any retailer who is fined or convicted 

selling cigarettes to minors. 

We're not talking about helping enforce 

laws; they're not our laws, and it's not up to us to 
enforce them. 

But what your relationship with the 

is, in this merchandising program that Mr. 

asked about, that $180 to $200 a month was paid for 
this overhead display, the pack rack. What we said 

the states were: We will stop providing these 

these merchandising payments if you help us find out 
who is convicted. 

That's the only leverage we have with the 
retailers. And as I said, only three out of the 50 
states agreed to cooperate in that regard. 


Q. So your leverage is taking money away from 
retailers who sell to minors? 

A. Well, it's not giving them the money we 

have ordinarily given them for services they 

Q. And has the company done that from time to 

time? 

A. Yes, it has, in the — the instances where 
we've gotten the list, Philip Morris has stopped 
merchandising payments to several stores. 

Q. Even in states like — you were asked a 
question about Texas. I don't know whether it's 
currently or at some time having an age of 16 to 
purchase cigarettes. Even in states that had an age 

16, has Philip Morris, since 1964, nonetheless, 
complied with the voluntary code that deals with 21 

an age? 

A. Yes. 

Q. So it doesn't make any difference whether 

17, 18, whatever — 

A. No. That age is what the state determines 

the legal age at, which — the same as driving, 
drinking, and smoking. States establish ages at 

point it's legal to — I was going to say "use." 
Actually, some laws say at what point it's legal to 
purchase a product and other states say what age 


legal to use a product. 

But Philip Morris' — the things that 
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nationally, 
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New 
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the 
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how 
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20 


21 
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23 


24 


25 


Morris controls, the media selection, the age of the 
models, the buffer zone in the promotions that we 
control, of 21, those — those are applied 

there is no variation. 

Q. Now, at some point yesterday — I think it 
was yesterday, it must have been yesterday — you 

asked how many employees Philip Morris had in its 

York headquarters, and I think you said around 1600 
or — 

A. I think I was asked that this morning, and 
that was in the building. 

Q. Okay. And in its marketing enterprise, in 
all of its — all of its variations — advertising, 
promotion, sales, you know, the people who go out, 

sales force, just dealing with the United States — 

many people are involved with that effort? 

A. The United States cigarette business? 

Q. Yeah, but I mean in the marketing? 

A. I understand. Probably 3,500 — 

Q. 3,500? 

A. — in marketing or sales. 

Q. And what would you think — what would you 
think the number of — to take any one campaign — I 
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don't care what it is, any one campaign — how many 
people would be involved in implementing one 
advertising or promotional campaign? 

A. Inside the company? 

Q. Uh-huh. 

A. Philip Morris employees? 

Q. Yes, sir. 

A. Well, if it's a promotional program, about 

3,000 salespeople are going to work on it, because 
they're going to put it up at retail. 

So, if you're talking sales promotion, the 
answer is probably 31 or 3200 of the 35; if you're 
talking just advertising, which the sales force — 
well, on the other hand, the sales force puts up 
posters that come from the ads. 

I would say basically the whole 

is involved in every activity. 

Q. Now, in your experience, Mr. Morgan, is it 
possible to have a campaign to try to attract 
nonsmokers or young smokers without somebody writing 
something about it? Is that possible? 

A. Well, I think I reacted a little strongly 
yesterday when Mr. Rosenblatt suggested that we did 

this verbally. 

The reason I reacted is, just to me. 


run an organization, just a ludicrous suggestion, 
because it's not just 3,500 people who work for 
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what 
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about 
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in 
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about. 

18 


19 
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21 


22 


23 


24 


Morris; but remember, a sales force of 3,000 people 

a turnover of about 20 percent a year. That's 
characteristic. 

So cumulatively, over the 35 years that I 

involved, the real number of people who's worked on 
Philip Morris marketing and sales is probably 25 to 
30,000 people. 

Now, the answer to your question is no. 

is impossible to conceive that, if we were verbally, 

this mysterious and insidious way, marketing or 
promoting to nonsmokers or to minors, that out of 
25,000 people, no one would have said: Wait a 

I know what they're doing. I'm going to tell you — 
It's just beyond the scope of my 
comprehension, apart from knowing that we didn't do 

which starts my scope of comprehension. 

Q. I mean, if you were not going to have a 
writing on the subject, somebody would have to tell 
people: Don't write about it, right? 

A. I just — I can't even conceive of how it 
would be done. 

Q. You had a few questions asked yesterday 
today about Marlboro Friday and the company dropping 


the price of Marlboro. 

When you drop the price of Marlboro like 
that, did it affect profits? 

A. It cost $2 billion to do it that year, $2 
billion of profits. 

Q. And what demographic — demographically, 

demographic group tends to smoke discount brands of 
cigarettes? 

A. Males 45 and over, followed by females 45 

over. 

Q. So this was a move to attract older 

back to Marlboro? 

A. Correct. 

Q. You were asked some questions yesterday 

Marlboro miles, where I think you said you have to 
smoke 300 or roughly 300 or 350 packs of cigarettes 

order to get the item that you were being asked 

Are you familiar with airlines that have 
frequent flier programs? 

A. Yes, I am. 

Q. Depending upon how many miles you fly, you 
can redeem that for rewards? 

A. Travel rewards, usually. 

Q. Do you think — do you think people who 
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25 fly, because maybe they're afraid of the risk of 
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Exhibit 

13 


14 


15 
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17 


18 

just 

19 

one 

20 


21 


22 

when 

23 


24 


25 


flying, start flying in order to get frequent flier 
miles? 

MR. ROSENBLATT: Excuse me. Excuse me. 

Objection. 

THE COURT: Sustain the objection. 

Q. I want you, if you can find it up there — 

don't know if you can. If not. I'll get it. 

I'm getting to the end here. 

You testified, both on direct and on 

that one time in 35 years you thought the company 

a mistake in asking — permitting Roper to ask about 
under-aged smokers. That should be Plaintiffs' 

1942 . 

A. I would like to — I think I have it here. 
I would like to not agree with your 
characterization of what I said. 

Q. All right, then. 

A. Because it sounded to me like when you 

said it, that you suggested I said the company made 

mistake. The company has not made one mistake. The 
company has made a number of mistakes. 

What I said was I am aware of one time 

the company went out and consciously commissioned 
research on people below 18 years of age. 

Q. You characterized that as a mistake? 
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A. It is a mistake. But I don't want to say 

was the one mistake — that Philip Morris only made 

mistake over 35 years. 

Q. Of course not. They probably made a 

mistakes or 10,000 mistakes. 

A. I don't know. Don't push it. 

Q. You, personally, Mr. Morgan — 

No, I'm kidding. 

Let me ask you this question: 

You were with the company at the time, and 
you were with the company many years following that. 

want you to tell the jury, was any use, whatsoever, 
made of this 1974 data in any marketing application, 
whatsoever, at Philip Morris? 

A. I believe not. I know not. And I point 

two things: 

One, Dr. Udow, in his covering memo, which 

reviewed on Page 5 or 6, said that there wasn't much 
Philip Morris could do about these findings because 
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you 


20 weren't going to change the preferences of menthol 

21 smokers to Marlboro, and you probably weren't going 

22 change the preferences of African-American menthol 

23 smokers to Marlboro. 

24 So he concluded that there wasn't much you 

25 could do about it. 
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But more specifically, I can tell you, 
because I was involved, that there were no 

made in the Marlboro strategy or the Marlboro 

there was no special effort made in any regard as a 
result of this study. 

Q. You know, while you have it there, you 
mentioned — turn to the page that reads 808 as the 
last three numbers, where it says "Paragraph 5." 

A. Got it. 

Q. "Most important reason — the most 

reason these young smokers give for settling on 

first regular brand is what we might call 'peer 
pressure,' in their words." 

And then it shows: Statistics. And it 

statistics for what people said when they were asked 


list 

that 


16 inappropriately, as you put it — and what do they 

17 as — what is overwhelmingly the dominant reason 

18 they give for choosing their first regular brand? 

19 My friends, schoolmates smoked them. And 

20 secondly: Everybody smoked them. Which is this 

21 phenomenon that I suggested, that the popular brands 

22 get more popular. 

23 He goes on to point that out in the next 

24 page. That's also consistent, as I believe I said, 

25 with the government reports, that show that peer 
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days, 
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10 
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12 


pressure and family, in particular family, are the 

important determinants in whether people start 

There is a statistic that says that the 
single largest predictor of someone smoking is 

their parents smoke or not. 

Q. Now, Mr. Morgan, you've been here two 

and I know you have a plane to catch. Let me ask 

this: 

Did Mr. Rosenblatt show you one brand plan 

Philip Morris, for Marlboro, for Merit, for Virginia 
Slims or any other brand, where the objective, the 
target or the strategy involved nonsmokers or 
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13 under-aged smokers? 

14 A. No, he did not. And the reason he didn't 


object. 
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MR. ROSENBLATT: Well, I'm going to 

THE COURT: Okay. I'll sustain the second 
part. The answer is no, he has not. 

BY MR. HEIM: 

Q. In all of the brand plans that there are, 

there any such reference? 

A. Mr. Heim, in no Philip Morris documents, 

over 250,000 documents that have been provided from 

marketing department, in the — well, I forget what 

was, the four trials and the six depositions I have 
given, I have said: Show me one piece of evidence 


Philip Morris strategized, executed, planned, 

evaluated a marketing program to nonsmokers or to 

and I will say: I stand corrected. 

But I was there. I know we didn't, and 

is no evidence that we did. And the reason there is 

evidence we did is not because we gave verbal 
instructions. The reason there's no evidence is it 
didn't happen. 

Q. And you show a fair amount of emotion or 
energy, and you got pretty wound up on this subject 
when you were being asked questions about this 
yesterday. Why is it that you care so much about 

A. Well — 

MR. ROSENBLATT: Objection, Your Honor. 

is very self-serving at this point. 

THE COURT: Yes. I think it's 

BY MR. HEIM: 

Q. Well, let me ask it to you this way, 

Mr. Morgan: You've heard these charges made — 

let me ask you this, first. The document that you 

shown earlier today, 28 years ago you said that 

Morris didn't try to get nonsmokers to smoke. 28 

ago. Do you remember that document you were shown? 
A. Yes, I do. 

Q. Is that the same thing you said 28 years 


later, today? 

A. Yes, it is, sir. 

Q. Let me ask you this: 
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smoke? 

12 
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to 


14 

that 


15 
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old, 

17 

18 
my 

19 

20 
21 

started 

22 

23 

24 

time 

25 


Why is it that it's important to you that 
Philip Morris not market to under-aged people? 

A. It's important to me for several reasons. 
First of all, I believe that there are risks 

with cigarette smoking that are statistically 
documented. I believe that children are not capable 

making that kind of decision. 

I see this kind of data: Why did you 

Because everybody was doing it. 

More than society, which has also now come 

the age that 18 is an appropriate age. I believe 

cigarette smoking is an adult decision, and that you 
should not be able to smoke until you're 18 years 

if you so choose. 

I just believe that. I practice that with 

own children, and I believe it for other people's 
children. It's just a core feeling I have. 

Q. Did you believe it in 1963 when you 

with the company? 

A. Yes, I did. 

Q. Did you live that principle the entire 
you've been with that company? 
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1 A. I lived the principle to the degree that, 
as 

2 long as I had anything to do with it, that company 

3 never marketed to kids, and I had a lot to do with 

that 

4 company. 

5 MR. HEIM: That's all. Your Honor. Thank 

6 you. 

7 THE COURT: All right. All right, sir. 

You 

8 are excused. 

9 THE WITNESS: Thank you very much. 

10 THE COURT: All right. Let me confer with 

11 the attorneys again. 

12 (The following proceedings were had at 

13 sidebar:) 

14 THE COURT: We apparently will not need 

the 

15 jury until Monday, as far as I understand things are 

16 going, the way you say they're going. 

17 MR. ROSENBLATT: Correct. 

18 THE COURT: So there's been — 

19 MR. HEIM: I think we're going to discuss 

20 rebuttal tomorrow morning. 

21 THE COURT: As far as the jury is 
concerned, 

22 I can get rid of them now and we can — 

23 MR. HEIM: I'm going to announce the 

defense 

24 rests. 
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THE COURT: Okay. On Monday, what is the 
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what 
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1 

2 

10:00 

3 

4 

5 

hope 

6 

7 

8 
a 

9 

can 

10 

that 

11 

12 

13 

14 

15 

that 

16 

17 

all 

18 


time frame on Monday? Are you starting at the usual 
time on Monday? 

MR. ROSENBLATT: Well, I would say — have 
them come back at 10:00 on Monday. 

THE COURT: 10:00 on Monday. If that's 

the schedule is going to be. I'm not going to 

for 45 minutes. 

MR. ROSENBLATT: The schedule is kind of 


in the air. 

THE COURT: I understand it's last-minute 

stuff. 


MR. ROSENBLATT: And what happens tomorrow 

terms of the discussion about rebuttal witnesses? 

THE COURT: All right. I'll tell them 

MR. ROSENBLATT: On Monday. 

MR. HEIM: I will announce that we're 


to rest first. 

(The sidebar conference was concluded, and 
the following proceedings were held in open court:) 

MR. HEIM: Your Honor, subject to our 
discussion this morning, I'm pleased to announce 

the defense rests. 

THE COURT: All right. Thank you, sir. 

All right. There's still more work to do, 
folks. So we're going to be working on some 


matters, which means that we will not really need to 
get to you folks until Monday, monday at 10:00. 

on Monday. We'll see you then. 

In between now — today is only Wednesday. 
So that gives you a long weekend. In any event, I 

you'll utilize the time wisely and productively, and 
we'll see you on Monday at 10:00. 

We will be working, the lawyers and I, on 

lot of the things we have to take care of, as you 

tell, because of the number of papers and things 

we have to go through. There is an awful lot that 
needs to be discussed that will not require your 
presence. 

So enjoy the time off. Don't listen to 
anything, read anything, be involved in anything 

has anything to do with this case, whatsoever. 

Remember that these folks here have spent 

this time, up til now, relying upon your promise to 
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1 

2 

3 

4 

5 

6 

represent 

7 

8 
9 


them that you will try this case fairly, honestly, 

only with what happens in the courtroom, nowhere 

We're going to hold you to it. 

Okay, folks, see you Monday at 10:00. 
(The jurors exited the courtroom.) 

THE COURT: Okay. Now, one thing. Just 
picking it up, Mr. Martinez wants to introduce 


3181, the original documents that relate to the 

the Law" program. 

MR. MARTINEZ: Yes, sir. 

THE COURT: And also the "We Card" 

MR. MARTINEZ: Portions of it are already 

Basically — I don't care about publishing them. 

for example, this is — I don't remember the first 
three numbers. The last three numbers are 339. 

one is 338, and then these were a Xerox copy that 

put in, if you remember. 

So what I'm doing it is putting it in the 

it was sent to the dealers. I didn't have that. I 
didn't get it until 10:00 yesterday by FedEx. 

THE COURT: Okay. There is also, aside 

that, in this packet some written material. 

MR. MARTINEZ: Yes, Your Honor. That was 

material that was distributed to each and every one 

the people that were on that list that received 

THE COURT: I see. 

MR. MARTINEZ: This is the packet as it 
sent to the dealer. 

THE COURT: Okay. I know that you wanted 

review this, and may have comment about it, or not. 

MR. ROSENBLATT: Right. I can — let me 

you what our position is on this. Judge. 


Nothing within the folder of materials is 
dated. We have no confirmation as to when these 
materials were prepared. For all we know, they were 
prepared when we were in trial. 

The booklet inside is marked "Washington." 
Obviously we're not in Washington and don't 

anyone in Washington. 

And it's our position that, without some 
testimony from someone from the Tobacco Institute — 
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2 


3 

there 

4 

other 

5 


6 

I 

7 

it 

8 
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11 


12 


distributed. 



13 

reason 

14 

ended 

15 

from 

16 


17 

But 

18 

started 

19 


20 


21 


22 


23 


24 


25 

this 



and they chose to put on no witnesses, whatsoever, 

to who designed it, what it was supposed to do, 

it was effective, whether there was any check as to 
whether retailers were complying and putting up 

for example, I've never seen in any 7-Eleven store 

Florida any banner, or any other store, "It's the 

and obviously we do not have the opportunity to 

examine this. 

THE COURT: Do we know whether this has 

distributed in Florida? 

MR. MARTINEZ: Yes, sir. I'm sorry that I 
even bother to explain things, because I told him 
yesterday, the Washington one is in there because we 

not have — excuse me, we have one hard copy left of 
the Florida brochure, and they don't want to give it 
up. 


So the Florida brochure is already in 
evidence in a Xeroxed black-and-white copy. This is 
just a color copy. The Washington brochure is in 

to show what the Florida brochure looks like. In 

words, that's the material that it was made out of. 

The fact is there was an exhibit — which 

can give you the number in a second, because I have 

back at my space — was distributed in this form to 
everyone that is on that list of people that — I 
believe it was actually an exhibit offered by Doc 
Schneider. It was the first exhibit in this series. 
It has a list of when they were 

This is the material that was distributed. The 

you don't see them at 7-Elevens is because this 

five years ago and started ten years ago. It was 

1989 to 1995. 

We have another one that's very current. 

I didn't think it was appropriate, because it 
in 1995 and '96. 

THE COURT: Okay. All right. Over 
objections, it will be admitted as what. Composite 

MR. MARTINEZ: 3181. 

(Defendants' Composite Exhibit 3181 was 
admitted into evidence.) 

MR. MARTINEZ: Your Honor, I can leave 
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Notice. 
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one 
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one here with the number on it. 

THE COURT: Just put "Admit" under it. 

put a delta for Defense, TI or something. Okay. 

MR. MARTINEZ: Yes, sir. I put the date 

it, also. 

THE COURT: Now, is Mr. Moodhe here? 

There you are. 

I have here your Motion for Judicial 

I have what appears to be the original. It's an 
original signed? 

MR. MOODHE: Yes, Your Honor. 

THE COURT: Did you make two originals? 

MR. MOODHE: There were several originals. 
THE COURT: So this would be my copy. 

MR. MOODHE: Yes, Your Honor. We filed 

with the clerk. 

THE COURT: I didn't want to write on it. 
MR. MOODHE: You can write "So ordered" at 
any time you choose to. 

THE COURT: I wanted to make sure she had 

copy of it. So you have two? 

MR. MOODHE: Yes, sir. 

THE COURT: All right. And the order of 
business for tomorrow is going to be the rebuttal 
issue? 


35040 

1 

2 

3 

4 

5 

6 

7 

today: 

8 
9 

10 

11 

12 

13 

14 
A 

15 

16 

17 

into 

18 

19 

20 
21 
22 

Honor. 

23 

24 

into 


MR. ROSENBLATT: Correct, Judge. 

I have some documents that I went through 
today that I want to get in, which I — 

THE COURT: Hold on one second. 

(Pause in the proceedings.) 

MR. ROSENBLATT: Judge, we would offer 
documents that we all went over with Mr. Morgan 

4924, the letter from Fountaine to Millhiser. 

MR. HEIM: No objection to that one. 

THE COURT: Admit. What was the number 

again? 

MR. ROSENBLATT: 4924. 

MR. HEIM: No objection. 

THE COURT: 4924 is admitted. I will put 

for "Admitted." 

THE CLERK: Okay. 

(Plaintiffs' Exhibit 4924 was admitted 

evidence.) 

MR. ROSENBLATT: Plaintiffs' Exhibit 5788. 
This is the speech of Morgan in Fort Lauderdale, May 
13, 1971. 

MR. HEIM: No objection, to that. Your 

THE COURT: All right. Admit. 

(Plaintiffs' Exhibit 5728 was admitted 
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MR. ROSENBLATT: Plaintiffs' Exhibit 22. 
This is the memo from — the Roper memo to 

the subject: Suggestions for Research to Answer 
Questions Raised on Philip Morris Benchmark Study. 
MR. HEIM: No objection. 

THE COURT: Admit. 

(Plaintiffs' Exhibit 22 was admitted into 

evidence.) 

MR. ROSENBLATT: Plaintiff's Exhibit 3208, 
the Morbidity and Mortality Weekly Report of the 

Department of Health and Human Services, that he was 
just very recently questioned about. 

MR. HEIM: I do object to that. It's 
hearsay. It's not a company document. It's got 

of other things in it that are hearsay within 

THE COURT: I'm trying to see if I can 

it here. What was the number here? 

MR. ROSENBLATT: 3208. 

MR. HEIM: Yes. This is the document. 

Honor, which had not been identified before or 

before, but which I agreed to let the witness be 

examined on. But I object to its admissibility. 

MR. ROSENBLATT: It's from — it's an 
official government document, the U.S. Department of 
Health and Human Services. Mr. Morgan did not 


with any of the figures that were in here. 

MR. HEIM: Well, what he said was he 

know. 

MR. ROSENBLATT: Yes. 

MR. HEIM: What it is — a document that 
editorial — 

THE COURT: Hold it. Is this the one 

talking about? 

MR. ROSENBLATT: Yes. 

MR. HEIM: It is a document, as Your Honor 
will see, that has editorial comment, it has 

articles. 

THE COURT: Well, you read a certain 

of it. 

MR. ROSENBLATT: Correct. 

MR. HEIM: So the part that counsel read 

the parts that the witness responded to are in the 
record already, but the document I do not believe is 
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admissible, itself. 

THE COURT: Put out by the U.S. Department 

21 Health and Human Services? 

22 MR. ROSENBLATT: Yes. 

23 MR. HEIM: But if you notice. Your Honor 

24 and I only had a brief opportunity to look at this, 

25 because I had never seen this document before — it 
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content 
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some 

10 

11 

12 


does have editorial content, lots of footnotes to 

As a matter of fact, part of what was read 

realized afterwards was part of the editorial 

and not the actual study. If I had realized that, I 
would have objected to it at the time. 

MR. ROSENBLATT: It's hardly an editorial. 
It's hardly an advocacy piece. It's very dry, 
statistical information from the government. 

MR. HEIM: Well, it says "Editorial" at 

point. It says "Editorial note." 

THE COURT: Where are you reading that? 

MR. HEIM: Page 579. That's where he was 


13 

14 

15 

16 

17 

"Editorial." 

18 

19 

20 
21 
22 

23 

24 

down 

25 


he was actually asked — 

THE COURT: 579. Here it is. 

MR. HEIM: Yes, sir, at the bottom of the 

page. 

MR. ROSENBLATT: "Editor" — oh, 

THE COURT: Is that what you said to them? 
MR. ROSENBLATT: No. 

THE COURT: You didn't read that? 

MR. ROSENBLATT: Did not read that. 

MR. HEIM: He read part of it. 

THE COURT: What, the editorial note? 

MR. HEIM: He read part of it, remember, 

at the bottom: The three most commonly purchased 
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12 
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17 


brands among adolescent smokers were the three most 
heavily advertised brands. 

You see that? 

THE COURT: I see that. 

MR. ROSENBLATT: That I read, but that's 
backed up by a reference. 

I mean, this is not — 

THE COURT: All right. I'm going to admit 
it, over objection. 

MS. PULLEY: Your Honor, could we at least 
request that it be pared down in the course that 

done other documents, so that only the portions 
Mr. Rosenblatt used on — 

THE COURT: No, leave it the way it is. 

All right. What is next? 

MR. ROSENBLATT: The only thing we would 
offer in evidence are those magazines with the ads? 
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THE COURT: These? 

MR. ROSENBLATT: Yes. 

MR. HEIM: Well — I'm going to object to 
those as post-1994. 

THE COURT: Let me see what we've got 

They've already been shown to the jury, except for 

last ads, which you only made reference to on 

For whatever value they may have. I'll 
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reflect 

Human 


1 it. 

2 MR. ROSENBLATT: As a composite. Judge? 

3 THE COURT: As a composite. 

4 MR. MOSS: Your Honor, let the record 

5 that as to the previous exhibit, the Health and 

6 Services, that — 


this 
admitted 


case. 


7 

THE 

COURT: 

There is an objection. 

8 

MR. 

MOSS : 

— that all defendants object. 

9 

THE 

COURT: 

Right. Okay. These, Olga. 

10 

THE 

CLERK: 

I will give you a number for 

11 

(Plaintiffs 

' Exhibit 5426DDDDD was 

12 

into evidence 

as a composite exhibit.) 

13 

MR. 

HEIM: 

As I understand Your Honor's 

14 

ruling, you admitted 

the magazines. 

15 

THE 

COURT: 

This is Mr. Morgan's glass 

16 

I think he car 

l afford 

. a new one. It's coming apart 

17 

MR. 

HEIM: 

Based on what I've just seen. 

18 

Mr. Rosenblatt 

. probably wants to move that into 

19 

evidence. 



20 

THE 

COURT: 

All right. Put that into 

21 

evidence. 



22 

MR. 

ROSENBLATT: I always knew you had a 

23 

nasty streak. 



24 

MR. 

HEIM: 

It's there. 

25 

MR. 

MOSS : 

Are all the magazines going in 


or 
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showing 

11 
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just the ads? 

THE COURT: I don't know which is all of 
them. The ones that were here that went over and he 
used on his cross and redirect. 

MR. ROSENBLATT: No. There's this group 

too. Judge. 

MR. MOODHE: But it's the magazines rather 
than just the ads? 

MR. ROSENBLATT: Yes. 

THE COURT: Only for the purposes of 

the ads, themselves. 

MR. ROSENBLATT: Agree, agree. 

MR. MOSS: How are you going to do that? 
THE COURT: I don't know. Now we could. 
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saying, 

9 

10 

11 

12 


could take the cover off, take the ads out, and put 
them together. We could — 

MR. MOSS: We don't think they should go 

But if you're going to put them in, then I think the 
entire magazine, because it would demonstrate, I 
think — 

THE COURT: That's the whole point. Over 
your objection, they will go in. The jury can look 

them, and if they have nothing better to do, I guess 
they can read them. Okay. 

THE CLERK: So all the magazines. 

THE COURT: Yes. That group there, too. 
They will all be one composite number with 
the magazines, but you'll have to count them and log 
them, whatever ones they are. 

Are you finished with what you have? 

MR. ROSENBLATT: You said there would be 

opportunity to do some loose ends and exhibits. 

THE COURT: Well, by the loose ends — 

just rested. You haven't rested because you say — 

rested but you need rebuttal. 

MR. ROSENBLATT: Correct. 

THE COURT: Okay. 

MR. HEIM: Your Honor, on the subject of 

discussion that we're going to have tomorrow on 
rebuttal, so that we can prepare for it, perhaps a 
little more narrowly, Mr. Rosenblatt told me this 
morning that the first two of his rebuttal witnesses 
will be what he hopes will be Dr. Whelan and 
Dr. Krugman, who are on the list of people that he 

me before. And I think he had said before that 
tomorrow he'll tell us who the others are that he 
intends to call. 

But we know those are Monday's ones. 

The listing that we have here for 

Krugman, as a start, just simply says: To respond 


and advertising and marketing defenses. 

Now, if that's the intention as across the 
board, I guess that's one thing. We can respond on 
that tomorrow morning. 

If there's something a little more focused 
and narrow, it would be helpful to know it now so we 
could look it up tonight. 

THE COURT: Yes. I know what you're 

and I know what you want. But there is no rule that 
says he's got to tell you what he's going to do on 
rebuttal. 

MR. MOSS: We think there is. 
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THE COURT: I haven't seen the rule on 

Haven't seen the rule. 

MR. MOSS: Well, we will come prepared to 
argue all of this tomorrow. But what I thought 
would — 

THE COURT: Okay. It has to be within 
certain confines, I understand that. But I don't 

he's got to tell you, in advance, the questions, the 
answers and everything about it. 

MR. MOSS: Well, how is Your Honor going 

know if it's rebuttal or not? 

THE COURT: When I hear the question is 

way. But I understand the dilemma that you have. 


MR. MOSS: It's not a dilemma. This is 

new dilemma for the court system. 

THE COURT: Look, I'm not going to argue 

point with you. 

MR. MOSS: Well, no. Judge — 

THE COURT: He gave you a substance of 

he's going to talk about. We'll discuss it again 
tomorrow and we'll see where we go. But I don't 

he's got to give you line and page number. 

MR. MOSS: We haven't asked for line and 

number. But I thought this is what Your Honor 

from the comments you made, because Your Honor has 

make a preliminary determination, is this rebuttal. 

THE COURT: We're going to find out when 

argue tomorrow. But I don't think he's got to tell 

in advance now what he's going to do by line and 

If he's going to do it, I'm sure he's not going to 

it willy-nilly and arbitrarily. He's going to have 

reason for it. 

MR. HEIM: No, Your Honor, I was not 
suggesting that Mr. Rosenblatt should have to do 

All I was trying to do was to see if we could get 
better focused for tomorrow's discussion because the 
area that was listed was just advertising and 
marketing, which is, I think everybody would agree. 
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1 pretty broad. 

2 If there was a particular area on which 

the 

3 rebuttal witness was being presented, I thought by 
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know, 
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tomorrow. 
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the 
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parameters 
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21 

done, 

22 

23 

24 

25 


knowing it tonight we could be better focused 

for the discussion. And if we could do that, you 

we can't do that. We will just do our best 

THE COURT: It's up to you. 

MR. ROSENBLATT: Yeah, I mean, it's — 

is the general subject area. And depending upon how 
the discussion goes, and what Your Honor's rulings 

and if there's a need to be more specific — 

THE COURT: You know — 

MR. ROSENBLATT: We're going to look up 

law too, and see if we have to — 

THE COURT: Basically, when you look at 

whole picture of the law, it's discretionary with 

Court. 

MR. ROSENBLATT: Absolutely. 

THE COURT: And there are certain 

that you've got to be within. And there are 
exceptions. Even though they say it shouldn't be 

so forth and so on, for good cause showing, there's 
exceptions, things of that nature. So that's where 
we're going to have to go with it. 

MR. MOSS: But my understanding from what 
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not 


1 

2 


witnesses, 

3 

4 


today. 

5 

of 

6 


7 


8 


9 


10 


11 


12 


13 

down. 

14 


15 


16 


17 


18 

that 

19 

40,000 

20 

somebody's 


21 


went on yesterday is that tomorrow we will take up 

only the first two, but all of the rebuttal 

because that's where we ended yesterday. 

Mr. Rosenblatt said: I can't tell you 

meaning — but I will on Thursday tell you the rest 

them. 

So — 

THE COURT: And if he doesn't come up with 
them on Thursday, then what are you going to do, ask 
for a mistrial? 

MR. MOSS: I'm not going to ask for a 
mistrial. Your Honor. 

THE COURT: I know you try to pin him 

MR. MOSS: The question is: What are you 
going to do? 

THE COURT: I understand. Under ordinary 
circumstances it wouldn't be this much of a problem. 
But this is a long, complicated, convoluted case 

took at least ten months of testimony. There's 

pages of it. And if we're talking rebuttal, 

got to go back and look at some pages to see whether 
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or 


do 

we' 11 


22 

23 

24 

25 


not this is really the thing to do. 

It's not easy, and he may not be able to 

it within the time frame. I understand that. So 

give him as much slack as we can, and we'll give you 
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and 


1 

2 

3 

4 

5 


7 


to 

8 

9 

10 

understand 

11 

12 

13 


first 


14 

something 

15 

great 


But 


16 


17 
So 

18 

19 

trying 

20 
21 
22 

23 

24 

enough 

25 


folks as much advance notice as we can. We'll try 

work with you all. We've been trying to do this all 
through this trial. 

MR. MOSS: I'm not trying to be more 

difficult. 

THE COURT: I understand. 

MR. MOSS: I'm saying we've got more work 


do. 

THE COURT: Yes. We all have more work to 
do. He knows it; so does your side. I do 

the realities. It ain't always possible. 

Now you were lucky, however you turned it 
out, Mr. Heim said: This Paper magazine came up 

thing yesterday. He was able to come up with 

in rebuttal of it overnight. That's marvelous, 

that he was able to do that. More credit to him. 

it isn't always possible to do a thing like that. 

we run into these problems. 

So I have no problem with, you know, 

to work with you all so you can get your case tried 
appropriately. 

What do you need? 


MR. SCHNEIDER: I was going to talk about 
some documents. Your Honor. But if you've had 

for the day, we'll talk about it tomorrow. 
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1 

THE 

COURT: Depends what 

you want to talk 

2 

about. 



3 

MR. 

SCHNEIDER: Should I 

go ahead and take 

4 

care of them? 



5 

MR. 

MOSS: Let's do them 

tomorrow. 

6 

MS . 

LUTHER: We've had enough. Doc. 

7 

MR. 

SCHNEIDER: They seem to say they've 


had 

8 enough. 

9 As a footnote, we all recognize that we 

have 

10 been here together ten months in a case in which we 

11 have had disclosure of what the witness is going to 

12 say. 

13 We've had an exchange of documents. And 

14 we've — Your Honor has proceeded very carefully, 

and 
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mutual 


15 we've all proceeded very carefully. 

16 I think it's obviously in all of our 

17 interests to not change now and go to sort of a 

18 no-notice, no-disclosure, we'll totally wing it. I 

19 don't think that's what Your Honor is intending. 

We' re 

20 certainly not intending that. 

21 We want to work with the Court and the 

22 plaintiffs to do it in the most efficiently manner 

23 possible. 

24 THE COURT: I just want to help everybody 

25 out. 
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1 

tomorrow. 

2 

two 

3 

4 

5 

6 

7 

8 


they 

9 

mean, I 

10 


11 

know 

12 


13 


14 

after 

15 


16 


17 

to 

18 

because 

19 


20 


21 


22 

we 

23 

that 

24 

have 

25 


MR. SCHNEIDER: We'll take these up 

THE COURT: They know, they've known for 

days now, or whenever we started to talk about this, 
that we were going to ask them who their witnesses 
were, and basically what they were going to testify 
about, because we have this issue as to whether it's 
appropriate. 

They're not being taken by surprise, and 

should know by now what they're going to do. I 

understand that, too. 

MR. SCHNEIDER: Just one other item. I 

that Your Honor has permitted the plaintiffs to show 
certain post-'94 advertisements to the jury. One 
example is a "Be Kool" advertisement, introduced 

1994, after the case began. 

We assert an objection to that. We don't 
think it's appropriate to show that advertisement or 

have that advertisement admitted into evidence, 

it's post the filing of this case, it's post what is 
relevant, and it's not relevant. 

I want to preserve that objection and 
consider whether or not there is any material that 

need to introduce, in light of Your Honor's ruling 

you will allow them to, at least for the ones that 

been shown, show them, over our objection. 
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1 

2 

3 

I 

4 

hopefully 

5 

6 

7 

8 


Tomorrow I wanted to take up with you one 
other issue concerning a document you excluded 
during — a couple days ago. We will take that up. 

will show you some transcript references that 

will change your mind. 

THE COURT: All right. We have all day 
tomorrow, or at least part of it. What is tomorrow? 
MR. HEIM: Thursday. 
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9 MR. ROSENBLATT: We have — there is no 

time 

10 problem. 

11 THE COURT: We'll see you folks tomorrow 
at 

12 9:30. 

13 MR. MARTINEZ: Judge, can I have my 

exhibit 

14 back? I gave all of mine away. 

15 THE COURT: Yes. 

16 Mr. Heim, I think you have these two 

monster 

17 notebooks here, that belong to you. Here is a whole 

18 bunch of other stuff. 

19 (Court was adjourned at 4:27 p.m.) 

20 
21 
22 

23 

24 

25 
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